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PREFACE. 


Ik  writing  this  Manual,  it  has  been  my  desire  to  pro* 
duoe  a  book  bearing  the  same  relation  to  Mr.  Lewin's 
^elaborate  treatise  as  Mr.  Hawkins'  work  on  the  Con- 
stmotion  of  Wills  bears  to  that  of  Mr.  Jarman.  That 
I  have  satisfied  that  desire  I  cannot  truly  say,  for 
^^  Hawkins  on  Wills  "  is  a  model  treatise ;  and,  in  spite 
of  much  care  and  labour,  I  am  conscious  that  my  efforts 
leave  much  to  be  desired.  Still  my  object  has  been  to 
produce  a  work  like  his,  of  a  really  practical,  but  at  the 
same  time  condse,  character. 

The  law  libraries  are  rich  in  great  works  of  reference, 
the  store-houses,  so  to  speak,  of  the  law ;  but  such  works 
•are,  in  a  great  measure,  merely  classified  collections  of 
'^that  codeless  myriad,  that  wilderness  of  single  in- 
etances,"  from  which  it  requires  many  years  of  study 
and  experience  to  extract  general  principles.  That  this 
is  so  has  been  vigorously  expressed  by  Mr.  Justice 
-Stephen  in  the  preface  to  his  Digest  of  the  Law  of 
Evidence,  where  he  says :  ^^  It  becomes  obvious,  that  if 
•a  lawyer  is  to  have  anything  better  than  a  familiarity 
with  indexes,  he  must  gain  his  knowledge  in  some  other 
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way  than  from  existing  books  on  the  subject.  No  doubt 
such  knowledge  is  to  be  gained.  Experience  gives  by 
degrees,  in  favourable  cases,  a  comprehensive  acquaint* 
ance  with  the  principles  of  the  law  with  which  a  prac- 
titioner is  conversant.  He  gets  to  see  that  it  is  shorter  and 
simpler  than  it  lookSy  and  to  understand  that  the  in- 
numerable cases,  which  at  first  sight  appear  to  constitute 
the  law,  are  really  no  more  than  illustrations  of  a  com- 
paratively small  number  of  principles."  That  great 
and  lamented  man,  the  late  Sir  George  Jessel,  has  also 
pointed  out  that  ^^  the  only  use  of  authorities  or  decided 
oases  is  the  establishment  of  some  principle  wEich  the 
judge  can  follow  out  in  deciding  the  case  before  him"  (a) . 

Now,  in  this  work  I  have  endeavoured  to  extract  and 
formulate  ^e  principles  of  the  law  of  Private  Trusts  and 
Trustees,  and,  by  way  of  example,  I  have  quoted  or 
referred  to  aU  the  important  modem  decisions,  and  a 
fair  collection  of  the  more  ancient  ones.  Thus  the 
reader  is  enabled  to  see,  at  a  glance,  the  law  {i.e.  the 
principle)  governing  any  particular  point,  and  then  he  i& 
further  presented  with  a  series  of  decided  cases  which 
illustrate  and  explain  the  application  of  that  principle. 

I  have  chosen  modem  cases  (nearly  every  case  re« 
ported  in  the  authorized  reports  and  relevant  to  thia 

{a)  L.  B.,  13  Ch.  D.  712. 
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work  will  be  found  noted)  in  preference  to  ancient  ones, 
because,  as  has  been  truly  said,  "it  must  not  be  for- 
gotten that  the  rules  of  Courts  of  Equity  are  not,  like 
the  rules  of  the  Common  Law,  supposed  to  have  been 
established  from  time  immemorial.  It  is  perfectly  well 
known  that  they  have  been  established  from  time  to 
time — ^altered,  improved  and  refined  from  time  to  time. 
The  doctrines  are  progressive,  refined  and  improved; 
and  if  we  want  to  know  tchat  the  rules  of  Equity  are^  we 
must  look  rather  to  the  more  modem  than  the  more 
.ancient  cases  "  {b). 

For  the  reasons  above  stated,  it  is  hoped  that  thia 
will  prove  a  useful  work  to  practitioners  in  both 
bi^anches  of  the  Legal  Profession. 

But,  in  addition  to  practitioners,  there  is  the  large 
class  of  students.  The  first  edition  of  this  book  (I  am 
informed)  found  considerable  favour  in  their  eyes.  The 
fact  that  I  have  multiplied  the  illustrative  cases  will 
not,  I  am  sure,  render  it  less  useful  to  them,  but  will 
rather  tend  to  elucidate  any  difficulties  which  they 
might  feel  in  the  application  of  the  principles  which 
those  cases  exemplify. 

A  person  of  ordinary  industry  and  capacity  may 
easily  learn  the  ninety  Articles  of  this  work,  and  may^ 

* 

{h)  Per  Sir  Geo.  Jessel,  H.B.,  in  Re  HaUett^  KnaUMmll  y.  Sallett, 
L.  R.,  13  Ch.  D.  at  p.  710. 
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without  great  effort,  remember  the  main  facts  of  such  of 
the  illustrative  cases  as  are  specially  named  in  the  body 
of  the  text,  and  are  what  may  be  called  *^  leading ;"  and 
when  he  has  done  so  I  feel  no  doubt  that  he  will  possess 
such  a  knowledge  of  the  principles  upon  which  the  court 
acts  with  regard  to  Private  Trusts,  as  will  enable  him  to 
pass  his  examination  without  difficulty^  and  also  to 
answer  without  hesitation  all  such  questions  as  occur  in 
the  every-day  experience  of  a  general  practitioner. 

With  regard  to  the  typography,  I  would  mention 
that  the  words  printed  in  heavy  type  are  those  which 
are  the  key  to  the  nature  of  the  example  in  which  they 
occur ;  so  that  by  casting  the  eye  over  a  page  in  search 
of  an  example  it  may  by  tiiis  means  be  readily  f  oimd. 

Lastly,  I  am  indebted  to  my  friend  and  pupil,  Mr.W. 
Shallcross  Goddard,  B.A.,  of  Lincoln's  Inn,  Barrister- 
at-Law,  for  the  collection  of  contemporaneous  references 
in  the  Table  of  Cases,  a  work  requiring  much  care  and 
labour ;  and  I  have  also  to  thank  him  for  his  assistance 
in  the  passage  of  this  book  through  the  press. 

AETHUE  UNDERHILL, 


I,  Old  SauABB,  Lincoln's  Inn,  W.G. 
Jfay,  1884. 
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TEUSTS  AND  TEUSTEES. 


Division  I. 


THE  NOMENCLATURE  OF  THE  LAW 

OF  TRUSTS. 


Abt.  1.  Definitions  of  Trust  and  Settlement. 

2.  Definitions  of  the  Settlor,  Trustee  and  Cestui  que  Trtist* 

3.  Definition  of  the  Trust  Property, 

4.  Definitions  of  Legal  and  Equitable  Estates, 

5.  Definitions  of  Simple  and  Special  Trusts, 

6.  Definitions  of  Passive,  Bare  and  Active  Trustees, 

7.  Definitions  of  Declared  {or  Express)  and  Constructive 
Trusts, 

8.  Definitions  of  Executed  and  Executory  Trusts, 

9.  Definition  of  Trust  hased  on  Value, 

10.  Definition  of  Voluntary  Trust, 

11.  Definitions  of  a  Party  to  the  Consideration  and  a 
Volunteer, 

12.  Definition  of  Breach  of  Trust, 


Art.  1. — Befinitian  of  a  Trust, 

A  trust  means  an  obligation  under  which 
a  person,  in  whom  property  is  vested,  is 
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bound  to  deal  with,  or  to  supervise  the 
dealing  with,  the  beneficial  interest  in 
that  property  in  a  particular  manner 
and  for  a  particular  purpose,  either 
wholly  in  favour  of  another  or  others, 
or  partially  in  favour  of  another  or 
others  conjointly  with  himself  (a). 
A  settlement  is  a  document  by  which  a 
trust  is  formulated  and  declared. 

{a)  I  can  cite  no  authority  for  this  definition.  Mr.  Lewin 
adopts  Lord  Coke's  definition  of  a  use,  namely,  '*A  con- 
fidence reposed  in  some  other,  not  issuing  out  of  the  land, 
but  as  a  thing  collateral,  annexed  in  privity  to  the  estate  of 
the  land,  for  which  cestui  que  trust  has  no  remedy  but  by 
subpoena  in  chancery."  Co.  Lit.  272  b.  This  definition 
would  seem  to  be  appUcable  to  real  estate  only,  and  certainly 
not  to  trusts  of  choses  in  action,  tiie  equities  attachmg  to 
which  are,  generally  speaking,  not  merely  collateral.  The 
expression  **  some  other,"  is  clLso  apt  to  mislead,  and  to  con- 
Tey  the  impression  that  the  trustee  must  be  some  other  than 
either  the  settlor  or  the  cestui  que  trust,  whereas,  as  will  be 
seen  further  on,  such  an  impression  would  be  incorrect. 
Then,  so  far  as  the  remedy  is  concerned,  the  definition  is  ob- 
solete. The  Court  of  Chancery  no  longer  exists,  and  aU 
branches  of  the  High  Court  take  cognizance  of  equitable 
rights,  although  the  Chancery  Division  is  the  proper  branch 
in  which  to  enforce  express  trusts.  Mr.  Spence's  definition, 
which  is  adopted  by  Mr.  Snell  and  Mr.  Josiah  Smith,  is, 
with  great  respect  for  those  three  eminent  writers,  a  defini- 
tion of  the  estate  or  interest  of  a  cestui  que  trust,  and  not 
a  definition  of  a  trust  at  aU.  Their  definition  is,  that  *^  a 
trust  is  a  beneficial  interest  in,  or  a  beneficial  ownership  of, 
real  or  personal  property,  unattended  with  the  possessory  or 
legal  ownership  thereof."  2  Sp.  875.  Mr.  Frederick  Pollock, 
in  his  learned  work  on  Contracts,  concludes  that  a  trust  is  in 
its  inception  a  contract,  but  admits  that  the  complex  rela- 
tions involved  in  a  trust  cannot  be  conveniently  reduced  to 
the  ordinary  elements  of  contract,  and  that  there  is  sufficient 
justification  for  the  course  hitherto  adopted  by  all  English 
writers  in  dealing  with  trusts  as  a  separate  branch  of  law. 


DEFINITION  OF  THE  PARTIES  TO  A  TRUST.  8 

Illust. — (1)  Thus,  A.  vests  consols  in  B.,  and  by 
deed  declares  that  B.  shall  hold  them  in  trust  to  paj 
the  income  to  C.  for  life,  and  after  C.'s  death  in  tnist 
to  transfer  the  consols  themselves  to  D.  The  obliga- 
tion under  which  B.  rests  to  carry  out  this  disposition 
of  the  property  in  question,  when  he  has  assented  to 
undertake  it,  is  a  simple  example  of  a  trust,  and  the 
deed  declaring  the  trusts  is  a  settlement. 


Art.  2. — Definition  of  the  Parties  to  a  Trust. 

The  settlor  means  the  person  who,  either 
actually  or  by  construction  of  lavr,  creates 
the  trust. 

The  trustee  means  the  person  upon  whom 
the  obligation  rests,  either  by  declaration 
of  the  settlor  or  by  construction  of  law. 

The  cestui  que  trust  or  beneficiare  means 
the  person  in  whose  favour  the  trustee  is 
to  deal  vnth  the  beneficial  interest  in  the 
trust  property. 

Illtjst. — Thus,  in  the  last  illustration,  A.  is  the 
settlor,  B.  is  the  trustee,  and  0.  and  D.  are  the  cestuis 
que  trusts.  The  word  trustee,  as  used  in  reference  to. 
a  trust,  must  not  be  confoimded  with  that  word  as 
used  in  relation  to  a  person  who  has  merely  a  discre- 
tionary  power,  or  who  is  plaoed  in  the  porition  of  a 
supervisor  or  protector  of  property.  Thus,  trustees 
for  purposes  of  the  Settled  Land  Act  are  not  in 
reality  trustees  in  the  technical  sense,  imless  and 

b2 
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until  capital-money  is  paid  to  them  under  the  act. 
Until  that  is  done  they  have  no  estate,  and  no  trust 
to  perform,  ajid  axe  merely  moral  policemen  as  it 
were,  whose  sole  duty  (and  even  that  is  apparently  a 
duty  which  cannot  be  enforced)  is  to  watch  the  tenant 
for  life  in  the  exercise  by  him  of  the  powers  of  sale, 
&c.  conferred  on  him  by  the  act.  The  same  remark 
applies  to  "trustees"  under  a  settlement  of  freeholds, 
who  generally  take  no  estate,  but  merely  a  discretionary 
power  of  sale  and  of  revoking  the  uses  and  appoint- 
ing new  uses  to  a  purchaser.  No  doubt  such  persons 
are  trustees  in  the  sense  that  the  settlor  trusts  in  their 
discretion^  but  they  are  not  trustees  in  the  sense  in 
which  that  term  is  used  in  the  law  of  trusts,  unless 
and  imtil  purchase-money  comes  into  their  hands  by 
reason  of  their  having  exercised  the  power  of  which 
they  are  donees. 

Art.  3. — Definition  of  the  Trust  Property. 

The  trust  property  means  the  real  or  per- 
sonal property  which  is  the  subject  of 
the  trust. 


Art.  4. — Definitions  of  Legal  and  Equitable  Estates. 

Legal  estate  means  that  estate  or  right 
which  was  formerly  the  only  one  recog- 
nized by  the  common  law  courts,  which 
has  been  acquired  with  all  the  formalin 
ties  required  by  the  common  law,  and 
which  binds  the   property  itself,   and 


DEFINITIONS  OF  LEGAL  AND  EQUITABLE  ESTATES.      5 

cannot  be  divested  except  by  arbitrary 
legal  formalities,  or  by  an  order  of  a 
competent  court,  notwithstanding  that 
the  person  clothed  with  it  has  no  equit- 
able right  to  the  property. 
Equitable  estate  means  the  beneficial  in- 
terest unaccompanied  by  the  legal  estate, 
which  interest  was  originally  recognized 
by  courts  of  equity  only,  and  enforced 
by  attachment  of  the  person  of  the  owner 
of  the  legal  estate,  and  which,  although 
now  recognized  by  all  courts,  depends 
for  its  validity  upon  the  doctrines  of  judi- 
cial equity,  and  not  upon  compliance  with 
the  formalities  of  the  general  law  (b). 


{h)  The  above  definitioiis  of  legal  and  eqiiitable  estate  are 
probably  open  to  criticism,  but  now  that  courts  of  law  and 
equity  are  united  into  one  High  Court  of  Justice,  it  is  no 
easy  task  to  define  the  meaning  of  the  terms  legal  and  equit- 
able, inasmuch  as  the  law  is  now  extended  by  the  addition  of 
what  was  formerly  known  as  judicial  equily.  Still,  as  was 
said  bv  Lord  Selbome,  *'If  trusts  are  to  continue,  there 
must  be  a  distinction  between  what  we  call  a  legal  and 
an  equitable  estate.  The  legal  estate  is  in  the  person  who 
holds  the  property  for  another ;  the  e(][uitable  estate  is  in  the 
person  beneficially  interested.  The  distinction  between  law 
and  equity  is,  within  certain  limits,  real  and  natural,  and  it 
would  be  a  mistake  to  suppose  that  what  is  real  and  natural 
ou^ht  to  be  disregarded,  although  under  our  present  system 
it  IS  often  pushed  beyond  these  limits."  JEans.,  N.  S., 
vol.  214,  p.  339.  The  le^al  estate,  therefore,  still  subsists ; 
and  although  the  equitable  estate  is  now  recognized  by  all 
the  branches  of  the  High  Court,  yet  it  would  not  be  safe  to 
rely  upon  the  equitable  estate  only ;  for,  as  Mr.  Lewin  says, 
**  a  trust  is  not  part  of  the  land,  but  an  incident  made  to 
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Illttst. — 1.  A.,  the  owner  of  land  in  fee  simple, 
agrees  to  sell  it  to  B.,  who  thereupon  pays  him  the 
purchase-money.  Until  A.  actually  executes  a 
formal  deed  of  conveyance  to  B.,  the  legal  estate 
remains  in  A.,  although  he  has  no  equitable  right 
to  the  property,  inasmuch  as  he  has  sold  it.  But 
nevertheless  if  A.  in  breach  of  his  contract  should 
resell  the  property  to  another  who  had  no  notice  of 
the  sale  to  B.,  and  should  actually  convey  it  to  the 
second  purchaser,  the  latter  having  the  legal  estate, 
and  having  as  good  an  equity  as  B.,  would  be 
entitled  to  hold  the  property. 

2.  Eeferring  to  the  last  illustration,  B.  (the  pur- 
chaser) would  be  the  owner  of  the  equitable  estate, 
inasmuch  as  having  bought  the  property  for  valuable 
consideration,  it  would  be  contrary  to  equity  that  he 
should  be  excluded  from  it  by  the  owner  of  the  bare 
legal  estate ;  and  consequently  if  A.  (the  vendor) 
should  refuse  to  invest  B.  with  the  legal  estate  by 
executing  a  proper  conveyance,  the  Chancery  Divi- 
sion of  the  High  Court  would  at  the  suit  of  B., 
either  compel  A.  to  execute  a  conveyance,  or  make 
an  order  (imder  a  special  statute)  vesting  the  legal 
estate  in  B. 


accompany  it ; ''  in  short,  it  is  not  binding  on  the  land,  as 
the  legal  estate  is,  but  is  merely  annexed  in  privity  to  the 
person ;  and  to  entitle  a  cestui  que  trust  to  relief  in  equity, 
he  must  not  only  show  the  creation  and  continuance  of  the 
trust,  but  aliBO  that  the  present  owner  of  the  legal  estate  is 
personally  privy  to  the  equity.  The  protective  efficacy  of  the 
legal  estate  is,  therefore,  it  is  apprehended,  still  the  same  as 
it  formerly  was,  as  was  recognized  by  Jessel,  M.E.,  in  the 
recent  case  of  Whiting  &  Loomes,  L.  B.,  14  Ch.  D.  822.  And 
see  sect.  129  of  Land  Transfer  Act,  1876,  repealing  sect.  7  of 
Vendor  and  Purchaser  Act,  1874. 


DEFINITIONS  OF  SIMFLB  AND  SPECIAL  TRUSTS.        7 

Art.  6. — Definitions  of  Simple  and  Special  Trusts, 

A  simple  trust  means  a  trust  reposed  in  a 
trustee  to  whose  office  no  duties  were 
originally  attached,  or  who,  although 
such  duties  were  originally  attached  to 
his  office,  would,  on  the  requisition  of 
his  cestuis  que  trust,  be  compellable  in 
equity  to  convey  the  estate  to  them  or 
by  their  direction. 

A  special  trust  means  a  trust  in  which  the 
machinery  of  a  trustee  is  introduced  for 
the  execution  of  some  purpose  particu- 
larly pointed  out  by  the  settlor,  and  the 
trustee  is  not  (as  in  the  case  of  a  simple 
trust)  a  mere  passive  depository  of  the 
estate,  but  is  called  upon  to  exert  him- 
self actively  in  the  execution  of  the 
settlor's  intention  (c). 

Illubt. — Thus,  A.  devises  property  unto  and  to  the 
use  of  B.  in  trust  for  C.  Here  the  trust  is  a  simple 
trust,  as  the  only  duty  which  B.  has  to  perform  is 
to  convey  the  legal  estate  to  C.  Again,  if  the  trust 
had  been  during  C.'s  life  to  collect  the  rents  and 
profits,  and  to  pay  thereout  the  cost  of  repairs  and 
insurance,  and  to  pay  the  residue  of  such  rents  and 
profits  to  C.  during  his  life,  and  after  C.'s  death  to 

(c)  Lewin,  18. 
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hold  the  property  in  trust  for  D.,  the  trust  would 
have  been  a  special  trust  during  the  life  of  C. ;  for 
the  trustee  during  that  period  would  have  had  active 
duties  to  perform.  But  upon  C.'s  death,  the  trust 
would  have  become  a  simple  trust,  inasmuch  as, 
although  there  were  originally  active  duties  attached 
to  the  trustee's  office,  those  duties  lapsed  by  the  death 
of  C,  and  the  only  duty  which  remained  was  to 
convey  the  legal  estate  to  D. 


Art.   6. — Definitions   of  Passive,  Bare   and   Active 

Trustees. 

A  passive  trustee  is  the  trustee  of  a  simple 

trust. 
A  bare  trustee  is  a  passive  trustee  who 

has  no  beneficial  interest  wrhatever  in 

the  trust  property  (d). 
An  active  trustee  is  the  trustee  appointed 

to  carry  out  a  special  trust. 

Illust, — 1.  A  vendor  of  land  before  the  sale  is 
completed  by  execution  of  the  conveyance,  is  a  passive 
trustee ;  but  he  is  not  a  bare  trustee,  for  he  has  a 
lien  on  the  land  for  his  purchase-money  {e), 

2.  So  where  property  is  given  unto  and  to  the  use 
of  A.,  in  trust  for  himself  and  B.,  he  is  a  passive 
but  not  a  bare  trustee. 

S\  Decision  of  Hall,  V.-C,  in  Christie  v.  Ovington  (L.  R., 
.  Div.  279),  as  modified  by  Jessel,  M.B.,  in  Morgan  v. 
Swansea  Local  Board  (L.  E.,  9  Ch.  Div.  682). 
(c)  Ibid. 
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3.  On  the  other  hand,  where  property  is  vested  in 
A.  in  trust  to  collect  the  rents,  &o.,  and  pay  the  net 
rents  to  B.  for  life,  and  after  B.'s  death  to  hold  the 
property  in  trust  for  C,  A.  is  an  active  trustee 
during  B.'s  life,  and  a  bare  trustee  after  B.'s  death. 


Art.  7. — Definitions  of  Declared  {or  Express)  and  Con^ 

structive  Trusts, 

In  relation  to  their  inception,  trusts  are 
divisible  into  two  classes  (/). 

«.  A  declared  or  express  trust  means 
a  trust  created  by  words  either  expressly 
or  impliedly  evincing  an  intention  to 
create  a  trust  in  respect  of  certain  pro- 
perty, for  a  particuJar  purpose. 

/3.  A  constructive  trust  means  a  trust 
which  is  not  created  by  any  words  either 
expressly  or  impliedly  evincing  a  direct 
intention  to  create  a  trust,  but  by  the 
construction  of  equity,  in  order  to  satisfy 
the  demands  of  justice  {g). 


(/)  This  classification  seems  to  me  to  be  preferable  to  that 
usually  adopted  of  express,  implied  and  constructive  trusts. 
Independently  of  the  fact  that  it  is  generally  immaterial  by 
what  name  you  caU  a  trust,  I  have  ventured  to  disregard 
the  usual  classification,  because  implied  trusts,  properly  so 
called,  are  in  reality  constructive  trusts,  and  impHea  trusts, 
loosely  so  called  ^as,  for  instance,  trusts  created  by  pre- 
catory words),  are  m  reality  declared  trusts. 

{g)  Smith's  Eq.  Man.  11th  ed.  178. 
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Illust. — ^Examples  of  these  different  kinds  of 
trusts  will  be  found  further  on.  It  suffices  here  to 
say  that  declared  trusts  are  what  are  popularly  spoken 
of  as  trustSy  constructive  trusts  being  mere  fictions  of 
equity,  invented  to  enable  courts  of  equity  to  pre- 
vent the  unconscientious  use  of  property. 


Art.  8. — Definitions  of  Executed  and  Executory  Trmta. 

In  relation  to  their  construction  and  en- 
forcement, trusts  are  divisible  into  two 
classes. 

a.  An  executed  trust  means  a  trust 
in  which  the  limitations  of  the  estate  of 
the  trustee  and  the  cestuis  que  trust  are 
perfected  and  declared  by  the  settlor  {h). 

/S.  An  executory  trust  means  a  trust 
in  which  the  limitations  of  the  estate  of 
the  trustee  or  of  the  cestui  que  trust  are 
not  perfected  and  declared  by  the  settlor, 
but  only  an  agreement  made  for  the  sub- 
sequent creation  of  a  trust,  or  certain 
*  instructions  or  heads  of  settlement  de- 
clared from  which  the  trustee  is  subse- 
quently to  model,  perfect  and  declare 
the  trust  (e ). 

{h)  See  Stanley  v.  Lennardy  1  Eden,  95. 

(»)  See  Autden  v.  Taylor,  1  Eden,  366  ;  Lord  Glenorchy  v. 
BoBvilUy  For.  3 ;  and  Stanley  v.  Lennardy  supra.  And  see  per 
Cairns,  L.C.,  in  SackvUU  West  v.  HolvneBdaliBy  L.  B.,  4  H.  L. 
543. 
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Illust, — (1)  A  father  conveys  freeholds  to  trustees 
upon  certain  trusts  in  favour  of  his  daughters,  and 
also  covenants  to  surrender  copyholds  to  the  same 
trustees,  to  be  held  by  them  on  similar  trusts.  Here 
the  trust  of  the  freeholds  is  an  executed  trust ;  for 
the  estates  of  the  trustee  and  of  the  cestuis  que  trusts 
are  perfect,  and  require  nothing  more  to  be  done. 
The  trust  of  the  copyholds,  on  the  other  hand,  is  an 
executory  trust ;  for  something  remains  to  be  done 
in  order  to  perfect  the  settlement,  viz.,  that  the  pro- 
perty should  be  legally  vested  in  the  trustees. 

(2)  So,  where  a  testator  by  will  gives  property  to 
trustees,  in  trust  to  cause  it  to  be  settled  on  his 
daughter  in  strict  settlement,  that  is  an  executory 
trust ;  and  so  are  agreements  for  settlements,  such  as 
marriage  articles. 


Art.  9. — Definition  of  Trust  based  on  Value. 

A  trust  or  settlement  based  upon  value, 

means  a  trust  created  by  the  settlor 
upon  such  valuable  consideration  as 
would  support  a  simple  contract  at  law. 

Illust. — 1.  Thus,  marriage  is  a  valuable  con- 
sideration, and  a  trust  created  in  pursuance  of  the 
bargain  made  between  an  intended  husband  and  wife 
on  their  marriage  is  a  trust  based  on  value. 

2.  Similarly,  anything  agreed  to  be  done  or  suffered, 
or  given  in  consideration  of  another  creating  a  trust, 
is  sufficient  to  make  such  trust,  when  created,  a  "trust 
based  upon  value." 
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3.  Where  there  axe  mutual  promises,  each  is  a 
valuable  consideration  for  the  other.  Thus  it  is 
settled,  that  if  husband  and  wife,  each  of  them  having 
interests^  no  matter  how  much,  or  of  what  degree  or 
what  quality,  come  to  an  agreement  which  is  after- 
wards embodied  in  a  settlement,  that  is  a  bargain 
between  husband  and  wife,  which  is  not  a  transaction 
without  valuable  consideration  {j).  But  where  pro- 
perty is  devised  to  the  wife  for  her  separate  me,  the 
husband  has  no  estate  or  interest  in  it ;  and  conse- 
quently, if  it  be  settled  by  the  husband  and  wife, 
such  a  settlement  would  not  be  based  on  value,  inas- 
much as  the  husband  has  no  rights  to  modify  {k). 
And  the  same  principle  will  of  course  apply  to  pro- 
perty belonging  to  a  married  woman  under  the  Mar- 
ried "Women's  Property  Act,  1882. 

4.  It  has  been  held,  in  Price  v.  Jenkins  (J),  that  a 
settlement  of  leaseholds  to  which  liability  to  pay  rent 
and  perform  covenants  is  attached,  is,  from  the  very 
nature  of  the  property,  based  on  value ;  for  the  cestuis 
que  trusts  thereby  take  upon  themselves  the  primary- 
discharge  of  those  liabilities.  But,  however  this  may 
be  as  between  the  settlor  and  subsequent  purchasers 
from  him  on  the  one  hand,  and  the  cestuis  que  trusts 
on  the  other,  it  has  been  held,  in  the  recent  case  of 
lie  Ridler  (w),  that  such  a  flimsy  consideration  is  not 


(y )  Teasdale  v.  Braithwaifey  L.  E.,  4  Ch.  Div.  90 ;  affirmed, 
L.  E.,  5  Ch.  Diy.  630;  Re  Foster  and  Lister ,  L.  E.,  6  Ch. 
Div.  87  ;  dissenting  from  Butter  field  v.  Heathy  15  Bea.  408. 

(A)  Shurmer  v.  Sedgwick,  L.  E.,  24  Ch.  Div.  604. 

m  L.  E.,  5  Ch.  Div.  619. 

m)  L.  E.,  22  Ch.  Div.  74;  and  see  Hamilton  v.  Molhy, 
5  L.  E.,  It.  339 ;  and  Roaher  v.  Williams,  L.  E.,  20  Eq.  210. 
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a  sufficiently  bond  fide  consideration  to  bar  the  cre- 
ditors of  an  insolvent  settlor  from  setting  the  settle- 
ment aside  as  against  them.  Indeed  it  is  humbly 
questioned  whether  the  decision  in  Price  v.  Jenkins 
could  stand  if  it  should  oyer  come  before  the  House 
of  Lords;  for,  if  undertaking  the  liability  to  pay  rent 
and  keep  in  repair  is  a  valuable  consideration  for  a 
'settlement  or  gift  of  leaseholds,  it  would  seem  to 
follow  that  the  liability  to  pay  rates  and  taxes  would 
be  a  valuable  consideration  for  a  gift  of  any  lands,  in 
which  case  no  gift  of  real  estate  could  ever  be  volun- 
taiy,  a  palpable  redt^tio  ad  absurdum.  It  is  therefore 
conceived  that  a  consideration  can  only  be  considered 
valuable,  which  entails  on  the  party  rendering  it  the 
liability  to  give  or  do  something  which  is  not  merely 
incidental  to  the  ownership  of  the  property  ior  which  the 
consideration  is  given,  but  something  entirely  beyond 
and  apart  from  such  incidents. 


Art.  10. — Definition  of  a  Voluntary  Trust, 

A  voluntary  trust  or  settlement  means  a 
trust  created  by  the  settlor  either  ex  meri 
motu  or  in  consideration  of  a  mere  moral 
obligation  or  natural  love  and  affec- 
tion (w),  or  a  trust  made  to  take  effect  by 
way  of  remainder,  after  satisfaction  of  a 
trust  based  upon  value  and  not  coming 

(n)  See  EoBtwood  v.  jSTenyon,  11  A.  &  E.  447 ;  Jeffries  v. 
Jeffries,  1  Or.  &  Ph.  138;  and  Moore  v.  CrofUm,  3  J.  &  Lat.  43. 
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expressly  or  impliedly  within  the  scope 
of  the  contract  (o)  upon  ^hich  the  latter 
was  founded.  Where  the  consideration 
is  marriage,  such  a  remainder  will  be 
prima  facie  presumed  to  have  been  within 
the  scope  of  the  marriage  bargain  in  the 
following  cases : — 

a.  Where  it  is  in  favour  of  the  issue 
of  the  marriage. 

/3.  Where  it  is  in  favour  of  collateral 
relatives,  not  of  the  settlor,  but  of  the 
other  party. 

7.  Where  an  intended  wife  is  the  set- 
tlor, and  it  is  in  favour  of  her  relatives 
in  derogation  of  the  intended  husband's 
marital  rights,  and  the  trust  property 
does  not  come  within  the  Married 
Women's  Property  Act,  1882. 

In  other  cases  such  a  remainder  is  con- 
sidered to  be  voluntary,  unless  it  can  be 
proved  that  the  other  party  expressly 
stipulated  for  its  insertion  {p  ). 

Illust. — 1.  A  mortgage,  executed  in  1871,  con- 

(o)  Osgood  V.  Strodcy  2  P.  W.  243  (overruling  Jenkins  v. 
Keinesh,  2  P.  W.  262,  and  Hale  v.  Lamhe,  2  Ed.  292) ;  John- 
son V.  Legard,  3  Mad.  283,  and  T.  &  E.  66,  281 ;  Stackpoole 
V.  Stackpoole,  4  Dr.  &  War.  320;  Smith  v.  Cherrily  L.  E.,  4 
Eq.  390;  Wollaston  v.  Trihey  L.  E.,  9  Eq.  44. 

?  ©)  See  Dart,  V.  &  P.  894 ;  and  approved  by  Blackburn 
and  Willes,  JJ.,  in  Clarke  v.  Wright,  6  H.  &  N.  849. 
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tained  a  recital  that  the  mortgagor  was  indebted  to 
the  mortgagee  in  the  sum  of  £1,500  for  moneys 
advanced  by  her  to  him,  and  that  he  had  agreed  to 
secure  the  payment  of  the  same  by  mortgage.  The 
money  had  been  advanced  in  1864,  and  the  evidence 
showed  that  there  was  at  that  time  no  agreement  for 
a  mortgage,  and  that  there  had  been  no  subsequent 
pressure  by  the  lender,  and  that  the  mortgage  deed 
had  been  retained  by  the  mortgagor :  Held,  that  the 
mortgage  was  not  foimded  on  valuable  considera- 
tion, but  was  entirely  voluntary  (q). 

2.  In  general,  in  a  marriage  settlement  by  an  in« 
tended  husband,  where  there  are  the  usual  life  estates 
to  himself  and  wife,  with  remainder  to  the  issue,  and 
in  default  of  issue  to  the  settlor's  next  of  kin,  the 
latter  limitation  is  voluntary ;  because  it  cannot  be 
presumed  that  the  benefit  of  the  husband's  next  of  kin 
out  of  his  property  was  one  of  the  terms  of  the  bar- 
gain for  the  settlement  insisted  on  by  the  wife  (r). 

3.  But  where  the  presumption  can  naturally  arise 
that  the  ultimate  limitation  was  part  of  the  mar- 
riage bargain ;  it  is  apprehended,  as  above  stated 
(in  spite  of  some  authorities  to  the  contrary  (s) )  that  it 
is  not  then  voluntary.  Thus,  in  Clarke  v.  Wright  (^), 
Blackburn,  J.,  said,  "It  seems  to  me,  that  though 
in  general  it  may  be  supposed  that  on  a  marriage 
treaty,  after  the  interest  of  the  intended  husband 

(q)  Cracknally.  Jan$ony  L.  B.,  11  Gh.  Diy.  1. 

M  See  note  {p),  ante. 

(a)  Wollaston  v.  Tribe,  L.  E.,  9  Eq.  44;  Johnson  v. 
Legardy  T.  &  E.  66,  281 ;  Smith  v.  Cherril,  L.  E.,  4  Eq.  390  ; 
Price  V.  Jenkins,  4  Ch.  Diy.  483,  per  Hall,  V.-O. 

(0  6  H.  &  N.  849. 
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and  wife  and  the  issue  of  the  marriage  is  provided 
for,  the  remainder  of  the  estate  is  left  to  be  disposed 
of  as  the  party  to  whom  that  would  revert  pleases ; 
yet  that  when  we  find  the  interests  of  the  husband, 
wife  and  issue  so  much  affected  by  the  settlement, 
we  must  take  it  that  it  was  agreed  by  all  parties,  as 
part  of  the  marriage  bargain,  that  the  estate  should  be 
thus  settled — that  the  wife  agreed  to  marry  the  hus- 
band on  the  terms  that  this  settlement  should  be 
thus  made.  If  this  be  so,  the  question  comes  to  be, 
if  a  limitation  in  favour  of  a  third  person,  not  merely 
inserted  in  the  marriage  settlement,  but  appearing 
from  its  nature  to  have  been  made  one  of  the  terms  of 
the  marriage  bargain^  is  to  be  considered  voluntary, 
or  is  to  be  considered  as  made  for  the  valuable  con- 
sideration of  marriage?  In  my  opinion  the  case 
would  have  been  the  same  if  the  plaintiff  had  been 
some  distant  relation  of  the  wife's  first  husband,  or 
even  a  stranger  in  blood.  The  husband  got  the  en- 
joyment of  some  part  of  the  wife's  property,  which 
he  could  not  have  had  if  the  marriage  had  not  taken 
place.  He  may  have  got  this  on  cheaper  terms ;  he 
may  have  been  allowed  to  take  a  larger  portion  of 
her  personal  estate  than  he  would  have  been  per- 
mitted to  take  if  this  settlement  had  not  been  made ; 
or  he  may  have  been  allowed  to  keep  free  a  greater 
portion  of  his  own  property  than  he  would  otherwise 
have  done,  and  in  consideration  of  these  substantial 
benefits  to  himself  he  may  have  become  a  party  to  a 

contract  for  this  limitation It  seems  to  me, 

that  as  on  every  marriage  settlement  there  are  re- 
ciprocal considerations  between  husband  and  wife, 


k 


DEFINITION  OF  A  VOLUNTARY  TRUST.  17 

we  ought  not  to  hold  a  limitation,  whioh  is  not 
merely  included  in  the  marriage  settlement  but  ap- 
pears from  its  nature  to  have  been  really  one  of  the 
terms  of  the  marriage  bargain,  to  be  voluntary." 
The  judgment  in  Clarke  v.  Wright  has,  however, 
been  severely  criticised  by  V.-O.  Hall(^),  but  the 
Court  of  Appeal  subsequently  reversed  the  Vice- 
Chancellor's  decision  on  another  point,  and  expressly 
refrained  from  expressing  any  opinion  as  to  the 
validity  of  his  remarks ;  and  in  the  subsequent  case 
of  Gale  V.  Gale  (w),  Mr.  Justice  Fry  quoted  Clarke  v. 
Wright  with  approval. 

4.  On  the  grounds  stated  by  Mr.  Justice  Black- 
bum  in  Clarke  v.  Wright^  it  has  always  been  held 
that  where  a  widow  on  a  second  marriage  makes  pro- 
vision for  the  children  of  a  first  marriage,  as  well  as 
for  those  of  the  second  marriage,  it  is  presumed  to 
be  within  the  scope  and  object  of  the  marriage  bar- 
gain, and  therefore  based  upon  value;  because  it 
shows  that  the  intended  husband  agreed  to  forego 
his  marital  rights  in  relation  to  the  property  in  con- 
sideration  of  the  marriage  (r).  But  the  same  reason- 
ing does  not  apply  to  the  case  of  a  widower^  and  it 
is  confidently  submitted  that  it  does  not  apply  to  the 
case  even  of  a  widow  where  her  property  comes 
within  the  operation  of  the  Married  Women's  Pro- 
perty Act,  1882 ;  for  under  that  act  she  can  freely 
dispose  of  her  property  by  will,  and  therefore  the 

if)  Price  V.  JenkinSt  supra. 
lu)  L.  E.,  6  Ch.  Div.  144. 

(v)  Newstead  v.  Searlea^  1  Atk.  265 ;  Ithell  v.  Beane,  1  Ves. 
sen.  216;  Qale  v.  Gale,  L.  B.,  6  Ch.  Diy.  144. 

IT.  C 
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limitation  in  favour  of  the  offspring  of  her  former 
marriage  is  rather  a  fetter  on  the  mfe^H  rights  than 
on  those  of  the  hnsband. 

Obs. — ^A  voluntary  trust  must  not  be  assumed  to 
be  either  void  or  voidable.  As  between  the  settlor 
and  cestuis  que  trust  a  voluntary  trust  completely 
created  (and  not  merely  resting  on  a  contract  to 
create  it  at  a  subsequent  date)  is,  in  the  absence  of 
undue  influence  or  fraud,  binding  and  irrevocable,  afi 
will  be  seen  under  Articles  17  and  23.  And  even  as 
against  the  settlor's  creditors,  it  is  not  every  volun- 
taiy  trust  which  will  be  set  aside,  as  to  which  see 
Articles  24  and  25.  Subsequent  purchasers  from  a 
voluntary  settlor  of  the  settled  property  always, 
however,  take  priority  over  the  settlement,  as  will 
be  seen  under  Article  26. 


Abt.  11. — Definitiom  of  a  Party  to  the  Consideration 

and  a  Volunteer. 

A  party  to  the  consideration  covers : — 
a.  Any  person  by  whom  the  valuable 

consideration  for  the  creation  of  a  trust 

based  on  value  is  given. 

p.  Any  person  party  to  a  settlement 

with  whom  the  settlor  agrees  to  create 

a  trust,  in  consideration  of  value  given 

by  a  third  party. 

y.  Any  child  of  a  marriage,  taking 

beneficially  under  a  settlenient  made  in 

consideration  of  such  marriage. 
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S.  The  child  or  children  of  a  widow 
who,  on  and  in  consideration  of  her 
second  marriage,  makes  or  procures  a 
settlement  in  favour  of  such  child  (w). 
A  volunteer  covers  the  following  classes 
of  persons,  viz. : — 

a.  A  cestui  que  trust  under  a  volun- 
tary trust. 

P.  A  cestui  que  trust  under  a  trust 
based  on  value,  but  who  is  not  a  party 
to  the  consideration. 

Illust. — 1.  By  a  marriage  settlement,  the  intended 
husband  covenanted  that  any  money  coming  to  him 
during  the  marriage  in  right  of  his  wife  should  be 
handed  to  the  trustees  in  trust  for  the  wife  for  life, 
with  remainder  in  trust  for  the  husband  for  life,  with 
remainder  in  trust  for  the  issue,  and,  in  default  of 
issue,  in  trust  for  the  wife's  next  of  kin.  The  trust 
for  the  wife's  next  of  kin  would  be  a  trust  based 
on  value,  under  the  principles  stated  in  the  definition 
of  "  a  voluntary  trust "  {supra^  p.  14) ;  but,  never- 
theless, the  next  of  kin  would  be  volunteers,  and  not 
parties  to  the  consideration.  The  distinction  is  of 
great  importance  where  the  trust  is  executory,  and 
depends  merely  on  the  contract  of  the  settlor :  for, 
as  will  be  seen  further  on,  equity  will  not  enforce  an 
executory  trust  of  this  kind  at  the  instance  of  a 
volunteer,  even  where  the  trust  is  based  on  value. 

{w)  Gale  V.  QaUy  supra. 
c2 
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Any  persons  party  to  the  consideration  might  enforce 
it  in  favour  of  the  volunteers,  for  they  are  considered 
to  be  the  parties  with  whom  the  contract  is  made  (x). 
On  the  other  hand,  where  a  trust  is  based  on  value, 
the  fact  that  a  person  taking  under  it  is  a  volunteer, 
affords  no  ground  for  the  creditors  of  the  settlor,  or 
subsequent  purchasers  with  notice  from  the  settlor, 
to  get  the  trust  in  the  volunteer's  favour  set  aside. 
In  fact  there  is  a  considerable  distinction  between 
a  volunteer  imder  a  voluntary  settlement  and  a 
volunteer  under  a  settlement  based  on  value,  the 
latter  being,  as  against  the  settlor's  creditors,  and  as 
against  subsequent  purchasers  from  the  settlor,  in 
a  far  better  position  than  the  former. 


Art.  12: — Definition  of  Breach  of  Tf'mt. 

A  breach  of  trust  means  any  act  or  neglect 
on  the  part  of  a  trustee  which  is  not 
authorized  or  excused  either  by  the 
settlement  or  by  the  doctrines  of  judicial 
equity. 

{x)  Oale  V.  Oale,  supra. 
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Division  II. 

DECLARED  OR  EXPRESS  TRUSTS. 


SuB-Div.  I. — Introduction. 

Abt.  13.  Analysis  of  a  declared  Trust, 

SuB-Div.  II. — Matters  essential  to  the  prima 
FACIE  Validity  of  a  declared  Trust. 

Art.  14.  Language  evincing  an  intention  to  cre<Ue  a  Trust : 

(«)  Words  of  Confidencey  Proviso^  Subjection  or  Di- 
rection. 

(^)  Powers  in  the  nature  of  Trusts. 

(7)  Precatory  Words. 

(d)  Contracts  to  create  Trusts, 

,,    15.  Illusory  Trusts. 

yf    16.  Trust  based  on  Value  will  be  enforced  whether  its  form 
be  executed  or  executory. 

,,    17.  Voluntary  Trust  only  enforced  if  completeand  executed: 

(«)  Settlor  expressly  declaring  himself  Trustee. 
(3)  Settlor  impliedly  declaring  himself  Trustee. 
(7)  Assignment  to  a  Trustee. 

,,    18.  What  Property  capable  of  being  made  the  subject  of  a 
Trust. 

,,    19.  TTie  Legality  of  the  expressed  Object  of  the  Trust. 

,,    20.  Necessity  of  toriting  in  certain  cases. 

SuB-Div.  in. — ^Validity  of  declared  Trusts  in 
relation  to  latent  matters. 

Art.  21.  Who  may  be  a  Settlor. 

,y    22.  Who  may  be  a  Cestui  que  trust. 
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SuB-Div.  III. — continued. 

Abt.  23.  Validity  as  between  Settlor  and  Cestui  que  trust, 

24.  Validity  as  against  Creditors, 

25.  Validity  as  against  Trustee  in  Bankruptcy, 

26.  Validity  as  against  subsequent  Purchasers, 


It 


SUB-DIV.  rV. — CONSTBUCTION  OF  DECLABED  TbUSTS. 

Art.  27.  Executed  Trusts  construed  strictly,  and  Executory 
liberally. 


SUB-DIVISION  I. 
Introduction. 


Abt.  13. — Analysis  of  a  declared  or  express  Trust, 

Where  a  person  has  used  language  from 
which  it  can  be  gathered  that  he  in- 
tended to  create  a  trust  (aj),  and  such 
intention  is  not  negatived  by  the  sur- 
rounding circumstances  (J),  and  the  set- 
tlor has  done  such  things  as  are  neces- 
sary in  equity  to  bind  himself  not  to 
recede  from  that  intention  ((?),  and  the 
trust  property  is  of  such  a  nature  as  to 
be  legally  capable  of  being  settled  (t?), 
and  the.  object  of  the  trust  is  lawful  (^), 
and  the  settlor  has  complied  with  the 


i: 


a)  Art.  14.  (5)  Art.  15. 

c)  Arts.  16,  17.  (d)  Art.  18. 

(c)  Art.  19. 
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provisions  of  the  law  as  to  evidence  (/), 
a  good  and  valid  declaration  of  trust 
has  (prim^  facie)  been  made.  But  a 
trust,  primS,  facie  valid,  may  yet  be  im- 
peachable from  incapacity  of  the  set- 
tlor (ff)y  or  of  the  cestui  que  trust  (A),  or 
from  some  mistake  or  fraud  attendant 
upon  its  creation  (i) ;  or  again  it  may  be 
valid  as  between  the  parties,  and  yet 
invalid  as  against  the  settlor's  credi- 
tors (A),  trustee  in  bankruptcy  (i),  or  as 
against  subsequent  purchasers  (w) ;  and 
lastly,  the  circumstances  under  which 
the  trust  was  created,  may  be  such  as  to 
necessitate  a  very  liberal  construction 
being  given  to  the  language  in  which  it 
was  declared,  so  as  to  give  effect  to  the 
manifest  intentions  of  the  settlor  (»). 
In  the  following  articles,  these  several 
matters  will  be  treated  of  separately, 
and  in  the  order  in  which  they  have 
been  above  referred  to. 


[/)  Art.  20.  (g)  Art.  21. 

^h)  Art.  22.  (t)  Art.  23. 

[k)  Art.  24.  \l\  Art.  26. 

[m)  Art.  26.  (n)  Art.  27. 
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suB-DivieioN  n. 

Matters  essential  to  the  pkimI  facie 
Validity  of  a  Declared  Trust, 

Art.  14.  Language  evincing  intention  to  create  a  Trust. 

„    15.  lUuaory  TrtuU, 

,,    16.  Trust  based  on  value  wUl  he  enforced  whether  eacecuted 
or  executory, 

„    17.  Voluntary  Tnut  only  enforced  if  complete  and  executed* 

„    18.  Whctt  Property  capable  of  being  made  the  subject  of  a 
Trust. 

,,    19.  The  Legality  of  the  expressed  object  of  the  Trust. 

„    20.  Necessity  of  writing  in  certain  cases. 


Art.  14. — Language  evincing  an  intention  to  create  a 

Trust. 

No  technical  expressions  are  necessary  in 
order  to  raise  a  trust  {a) ;  any  language 
will  suflSce,  from  which  it  is  clear  that 
the  settlor  intended  to  create  a  trust,  or 
to  confer  a  benefit  best  carried  out  by 
means  of  a  trust,  provided  that  the  objects, 
the  property,  and  the  way  it  shall  go,  are 
clearly  pointed  out(b). 


(a)  Dipple  v.  Corles,  11  Hare,  184 ;  Cox  v.  Page,  10  Ha. 
163. 
(6)  Knight  v.  Knight,  3  B.  148. 
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And  in  particular  the  following  forms  of 
expression  will  in  general  sufl&ce  to 
create  a  trust,  viz. : — 

a.  Words  of  confidence,  direction,  sub- 
jection (c)  or  proviso  (d). 

/S.  Words  empowering  another  to  dispose 
of  property  in  favour  of  a  person  {e)  or 
class,  or  some  of  a  class,  if  such  words 
are  unaccompanied  by  a  gift  over  of  the 
property  to  third  parties  in  the  event  of 
such  disposition  not  being  made  (/). 

7.  Words  of  recommendation  or  re- 
quest in  relation  to  the  disposition  of 
property ;  but  not — 

(1)  Where  the  party  to  whom  the  re- 
commendation or  request  is  made  is 
to  have  a  discretion,  nor — 

(2)  Where  there  are  expressions  in  the 
settlement  inconsistent  with  the 
words  being  imperative,  nor — 

(3)  Where  they  are  merely  explanatory 
of  the  donor's  motive,  nor — 

(4)  Where  they  are  mere  words  of  ex- 
pectation, nor — 

ic)  Wright  v.  Wilhin,  2  B.  &  S.  232. 

Id)  Cox  V.  Pagey  supra. 

[£)  See  TweedaU  v.  Tweedale,  L.  E.,  7  0.  D.  633;  Wheeler 
T.  Warner,  1  S.  &  S.  304. 

(/)  Burrough  v.  Philcox,  5  My.  &  0.  72;  Cfrieveeon  v. 
Kirsopp,  2  Ke.  653;  Brown  v.  Higga,  4  Ves.  708. 
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(5)  Where  it  is  otherwise  collected  that 
the  words  were  not  intended  to  be 
imperative  (ff). 
S.  An  agreement  that  property  shall 

be  made  the  subject  of  a  trust. 

Illtjst. — 1.  A.  gives  property  to  B.,  and  directs 
him  to  apply  it  for  the  benefit  of  C. ;  B.  is  held  to 
be  a  mere  trustee  for  C.  (A). 

2.  If  an  estate  be  given  to  A.,  he  paying  the 
testator's  debts  within  twelve  months  from  the  testa- 
tor's death,  the  words  of  subjection  or  condition 
are  not  construed  to  impose  a  legal  forfeiture  on 
breach,  but  are  viewed  as  declaratory  of  trusts  (i). 
Where,  however,  the  words  are  merely  declaratory  of 
a  legal  obligation,  which  would  attach  in  their  ab- 
sence, they  do  not,  it  is  apprehended,  raise  any  trust. 
For  inBtioe,  if  a  hou.e  be  devisel  to  A.  for  life. 
^'  he  keeping  the  same  in  repair,"  no  trust  is  created, 
for  it  is  merely  an  informal  affirmation  of  the  common 
law  obligation  not  to  suffer  permissive  waste  (k). 

3.  If  a  testator  direct  his  realty  to  be  sold,  or 
charge  it  with  debts  and  legacies  (/),  or  a  particular 
legacy  (w),  the  legal  estate  may  descend  to  the  heir, 

(g)  See  per  Lord  Langdale,  M.  E.,  in  Knight  v.  Knight, 
supra ;  and  Harding  v.  Olyn,  2  L.  0.  946. 

(A)  White  V.  Brigga,  2  Ph.  583 ;  and  see  Be  Bdlans,  L.  E., 
12  Ea.  218 

(t)  WHght  V.  Wilkin,  2  B.  &  S.  232  ;  Be  Shingly,  2  M.  &  G. 
22  ;  Gregg  v.  Coatee,  23  B.  33. 

(k)  Kingham  v.  Lee,  15  Sim.  396;  11  Jur.  4. 

{l)  Pitt  V.  Felham,  2  Freem.  134;  Cook  v.  Fowatain,  3 
Swans.  592. 

(m)  Wigg  v.  Wigg,  1  Atk.  382. 


INTENTION  TO  CREATE  A  TRUST.        27 

or  it  may  descend  to  the  devisee ;  but  the  court  mil 
view  the  direction  as  a  declaration  of  trust,  and  will 
not  permit  the  legal  owner  to  retain  the  property  for 
his  own  benefit  (n). 

4.  With  regard  to  powers  in  the  nature  of 

trusts,  the  leading  illustration  is  Burrough  v.  PhiU 
cox  (o).  There  a  testator  directed  that  certain  stock 
should  stand  in  his  name,  and  certain  real  estates 
remain  imalienated,  ''until  the  following  contin- 
gencies are  completed."  He  then  proceeded  to  give 
life  estates  to  his  children  with  remainder  to  their 
issue,  and  declared  that  if  his  children  should  both 
die  without  issue,  the  properties  should  be  dis- 
posed of  as  after  mentioned, — namely,  the  survivor 
of  his  children  should  have  power  to  dispose  by 
wiU  of  the  said  real  and  personal  estate  amongst  the 
testator's  nephews  and  nieces,  or  their  children, 
either  all  to  one  of  them,  or  to  as  many  of  them 
as  his,  the  testator's,  surviving  child  shotdd  think 
proper.  It  was  held  that  a  trust  was  created  in  favour 
of  the  testator's  nephews  and  nieces,  and  their 
children,  subject  only  to  a  power  of  selection  and 
distribution ;  Lord  Cottenham  saying,  "  Where  there 
appears  a  general  intention  in  favour  of  a  class,  and 
a  particular  intention  in  favour  of  individuals  of  a 
class  to  be  selected  by  another  person,  and  the  par- 
ticular intention  fails  from  that  selection  not  being 
made,  the  court  will  cany  into  effect  the  general 
intention  in  favour  of  the  dass." 


(n)  Lewin,  123. 
(o)  6  My.  &  0.  72. 
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5.  And  80  where  a  testator  gave  personalty  to  his 
widow  for  life,  and  to  be  at  her  disposal  by  her  will, 
"  therewith  to  apply  part  for  charity,  the  remainder 
to  be  at  her  disposal  among  my  relations,  in  such 
proportions  as  she  may  be  pleased  to  direct,"  and  the 
widow  died  without  so  disposing  of  the  property, 
it  was  held  that  half  the  property  was  in  trust  for 
charitable  purposes,  and  the  residue  for  the  testator's 
relatives  according  to  the  Statutes  of  Distribu- 
tion (p) . 

6.  A  testator  gave  his  trustees  power,  if  his 
daughter  married  with  their  consent,  to  appoint  part 
of  her  fortune,  on  her  death,  to  her  husband.  This 
power  was  held  equivalent  to  a  trust  in  favour  of 
a  husband  who  married  the  daughter  with  the 
trustees'  consent  (q). 

'  7.  With  regard  to  precatory  words,  it  is  often 
a  matter  of  difficulty  to  decide  whether  a  trust  is 
created  or  not.  A  testator  bequeaths  property  to 
A.,  and  states,  either  that  he  ^^  hopes  and  doubts 

not "  (r) ,  "  entreats  **  (s) ,  "  recommends  **  (t) , 
*  *  desires  **  («) ,     "  requests  "  (v) ,     or     "  well 

knows  "  {w)y  that  it  will  be  applied  for  the  benefit 

(»)  Salisbury  v.  Denton^  3  K.  &  J.  629;  Little  v.  Neil^  10 
W.  K.  592 ;  Ootigh  v.  BuU,  16  Sim.  45. 

{q)  Tweeddle  v.  Tweedale,  L.  E.,  7  Oh.  Div.  633;  but 
quaere  whether  the  reasoning  of  the  rule  in  Burrcmgh  v. 
Philcox  applies. 

ir)  Paul  V.  Compton,  8  Ves.  380. 

(«)  Prevoat  v.  Clark,  2  Mad.  458. 

[t)  Titbits  V.  Tibbits,  19  Ves.  656. 
u)  Birch  V.  Wade,  3  V.  &  B.  198. 

Iv)  Foley  v.  Barry,  2  M.  &  K.  138. 

[w)  Briggs  v.  Penny,  3  M.  '  &  G.  546 ;  but  see  Stead  v. 
Mellor,  L.  E.,  5  Ch.  Div.  225. 
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of  B.  In  suoh  case  a  trust  wotild  be  created  in 
favour  of  B.,  unless  the  property,  or  the  mode  of  its 
application  for  B/s  benefit,  were  ambiguouslj  or 
insufficiently  stated,  or  unless  a  discretion  were  given 
to  A.  whether  he  should  or  should  not  apply  it  for 
B.'s  benefit,  or  unless  it  were  expressed  to  be  given 
to  A.  "  absolutely,"  or  accompanied  by  words  to  that 
effect. 

8.  But  where  there  are  other  inconsistent  ex- 
pressionSy  the  precatory  words  will  not  be  construed 
as  imperative.  Thus  in  Chreen  v.  Maraden  (oj),  a 
testator  gave  certain  shares  of  freehold  and  leasehold 
houses  to  his  wife  for  her  sole  use  and  benefit^  begging 
and  requesting  that  at  her  death  she  would  give  and 
bequeath  the  same  in  such  shares  as  she  should  think 
proper,  and  unto  such  members  of  her  own  family  as 
she  should  think  most  deserving  of  the  same.  He 
also  gave  her  all  his  moneys  in  the  funds,  and  all  the 
money  he  might  be  entitled  to,  for  her  sole  use  and 
benefit  ( ^),  begging  and  requesting  that  at  her  death 
she  would  give  and  bequeath  what  should  be  remain' 
ing^  in  such  shares  as  she  should  think  proper,  unto 
such  members  of  her  own  and  his  family  that  she 
should  think  most  deserving.  It  was  held,  that  both 
as  to  the  freeholds  and  leaseholds,  and  also  the  money, 
there  was  no  trust  created,  but  the  wife  took  abso- 


(fic)  1  Dr.  646 ;  and  see  Wehh  v.  Wools y  2  Sim.,  N.  S.  267 ; 
Cole  V.  Hawee,  L.  E.,  4  Oh.  Div.  238. 

(y)  See  also  McCulloch  v.  McCulloch,  11  W.  B.  504;  John- 
$ton  y.  Rowlands,  2  De  Gez  &  S.  356 ;  Meredith  y.  Heneagey 
1  Sim.  542 ;  Wood  y.  Cox,  2  M.  &  0.  684 ;  Webb  y.  WooU,  2 
Sim.,  N.  S.  267;  Abraham  v.  Abraham,  1  Buss.  599;  Beeves 
V.  Baker,  18  B.  373. 
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lutely.  The  Vioe-Chaiicellor  said :  "  He  gives  it  her 
for  her  sole  use ;  that  does  not  meaa  her  separate 
use  in  the  teohnieal  sense,  but  it  means  that  she  shotdd 
have  the  absolute  use  and  enjoyment, — that  the 
property  should  be  for  the  benefit  of  her,  and  of  no 
other  person  than  her  ....  In  the  bequest  of  the 
specifio  portion,  he  uses  the  words  ^  which  shall  be 
remaining  at  her  death/  What  does  that  mean? 
What  it  means  is  this, — the  widow  is  to  have  it  for 
her  own  sole  use  and  benefit,  that  she  may  do  as  she 
pleases  with  it,  that  she  may  spend  it,  or  give  it 
away,  or  bequeath  it ;  but  he  expresses  his  wish,  not 
imperatively  J  but  desiring  that  she  may  know  his  wish, 
as  to  what  she  should  do  with  what  remains  "  (z). 

9.  It  must  not,  however,  be  unhesitatingly  as- 
sumed that  the  above  case  wotdd  now  be  supported 
in  its  entirety,  for  in  several  more  recent  cases  it  has 
been  held  that  the  giving  of  the  property  to  a  wife 
"for  her  sole  use  and  benefit,"  is  not  of  itself  a 
sufficient  indication  that  the  words  of  entreaty,  con- 
fidence or  desire  are  not  to  be  construed  as  imperative. 
Thus  in  Curnick  v.  Tiicker  (z)  the  property  was  given 
to  the  testator's  wife  "  for  her  sole  use  and  benefit, 
in  the  full  confidence  that  she  would  so  dispose  of  it 
amongst  all  our  children  during  her  lifetime,  and  at 
her  decease,  doing  equal  justice  to  all  of  them."  It 
was  held  by  Yice-Chancellor  Hall,  that  the  wife  took 
a  life  interest,  with  a  power  of  appointment  amongst 
the  children  as  she  might  think  fit.  A  sinular  de- 
cision was  given  by  the  late  Yice-Chancellor  Malins 

(2)  L.  E.,  17  Bq.  320. 
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in  Le  Marchant  v.  Le  Marchant  {a)  ;  but  in  that  ease 
Oreen  v.  Marsden  was  not  referred  to,  and  Wehh  v- 
Wools  was  distinguished,  on  the  ground  that  there  the 
precatory  words  were  that  the  wife  should  hold  the 
property  after  her  death  for  the  sole  benefit  of  herself 
and  her  children,  whereas  in  Le  Marchant  v.  Le 
Marchant  she  was  to  portion  it  on  her  decease 
amongst  all  her  children,  without  any  reference  to 
herself.  The  cases  are,  however,  far  from  satis- 
factory; and  until  they  are  reviewed  by  the  Court 
of  Appeal,  it  cannot  be  said  with  confidence  whether 
or  not  a  gift  to  a  woman  for  her  sole  use  and  benefit 
is  sufficient  to  prevent  subsequent  precatory  words 
being  construed  as  imperative. 

10.  Where,  however,  a  gift  to  a  wife  "  for  her  sole 
use  and  benefit"  is  followed  by  precatory  words 
which  do  not  point  to  the  whole  or  any  definite 
portion  of  the  property,  it  is  then  clear  that  no  trust 
arises.  Thus  in  Pamall  v.  Parnallih)  a  testator 
gave  to  his  wife  the  whole  of  his  real  and  personal 
property  for  her  sole  use  and  benefit,  and  continued : 
"  It  is  my  wish  that  whatever  property  my  wife  may 
possess  at  her  death  be  equally  divided  between  my 
children."  It  was  contended  that  these  latter  words 
constituted  a  trust  in  favour  of  the  children ;  but 
Vice-Chancellor  Malins  held  that  no  trust  was  created, 


of  the 


(a)  L.  E.,  18  Eq.  414. 

\h)  L.  E.,  9  Oh.  Div.  96 ;  and  see  also  for  other  instances 
the  absence  of  a  definite  subject-matter,  AU,-Oen,  v. 
Hall,  Fitzgib.  314 ;  Lechmere  v.  Lavie,  2  M.  &  K.  197 ; 
Bland  v.  Bland,  2  Oox,  349 ;  Wynne  v.  Hawkina,  1  Bro.  0, 0. 
179;  Ferry  v.  MerrUtf  L.  E.,  18  Eq.  152 ;  Cowman  v.  HarrU 
son,  10  Ha.  234. 
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and  that  the  widow  took  absolutely.  His  lordship 
said :  "  In  this  case  there  is  no  precatory  trust,  for 
there  is  not  a  definite  gift  over  as  there  was  in  Le 
Marchant  v.  Le  Marchanty  and  there  is  no  obligation 
here  for  the  widow  to  possess  anything  at  her  death. 
In  order  to  create  a  trust  which  can  be  carried  into 
execution,  there  must  be  a  definite  subject-matter. 
Here  the  widow  has  a  right  to  spend  the  whole  of 
the  property,  and  so  there  can  be  no  trust  affecting 
it  "(e). 

11.  The  case  of  Lechmere  v.  Lavie  {d)  exemplifies 
the  last  clause  of  the  article  now  under  consideration 
as  regards  the  words  being  merely  expectant,  and 
also  the  rules  as  to  certainty  in  relation  to  the 
property.    There  a  testatrix  said  in  her  will,  "  I 
hope  none  of  my  children  will  accuse  me  of  par- 
tiality in  having  left  the  largest  share  of  my  property 
to  my  two  eldest  daughters,  my  sole  motive  for  which 
is  to  enable  them  to  keep  house  so  long  as  they 
remain  single ;  but  in.  case  of  their  marrying,  I  have 
divided  it  amongst  all  my  children.     If  they  die 
single,  of  course  they  will  leave  what  they  have  amongst 
their  brothers  and  sisters,   or   their  children.^^     The 
eldest  of  the  two  daughters  died  leaving  all  her 
property  to  the  second.     The  second  died  leaving 
her  property  otherwise  than  in  accordance  with  her 
mother's  will.    Upon  this  state  of  facts.  Sir  J.  Leach, 
M.  R.,  said :  "  I  consider  the  words  of  this  codicil  as 
words  expressing  the  expectation  of  the  testatrix,  but 


I' 

4Eq. 


c)  See  also  Breton  v.  Mockettf  L.  B.,  9  Ch.  Div.  95. 

i)  2  M.  &  K.  197;  and  see  also  Eaton  y.  Watts,  L.  B., 

iq.  151 ;  Stead  v.  Mellor,  L.  B.,  5  Ch.  Div.  225. 
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not  as  words  of  recommendation^  or  as  intended  to 
create  an  obligation  upon  the  two  eldest  daughters. 
The  words  apply,  not  simply  to  the  property  given 
by  the  testatrix,  but  to  all  property  which  the 
daughters  might  happen  to  possess  at  their  deaths, 
leaving  what  she  gives  by  her  will,  at  their  disposition 
during  their  lives,  and  extending  to  property  which 
might  never  have  belonged  to  her,  and  wanting  alto^ 
gether  certainty  of  amount ^^ 

12.  The  recent  case  of  Mussoorie  Bank  v.  Raynor  {e) 
also  exemplifies  the  construction  of  words  merely  in- 
dicating expectation.  There,  testator  gave  to  his 
wife  the  whole  of  his  property,  "feeling  confident 
that  she  will  act  justly  to  our  children  in  dividing 
the  same  when  no  longer  required  by  her."  These 
words  were  held  to  be  mere  words  of  expectation, 
and  not  to  create  any  trust  in  favour  of  testator's 
children. 

13.  So  in  the  leading  case  of  Knight  v.  Knight  (/), 
the  words  were :  "  I  trust  to  the  liberality  of  my 
successors  to  reward  any  others  of  my  old  servants 
and  tenants  according  to  their  deserts,  and  to  their 
justice  in  continuing  the  estates  in  the  male  succes- 
sion according  to  the  will  of  the  founder  of  the 
family,  my  grandfather."  Lord  Langdale,  M.  E., 
held,  that  these  words  were  not  suflBlciently  im- 
perative,  and   that    the  subject  mtended   to   be 

(«)  L.  E.,  7  App.  Ca.  321 ;  and  see  also  Re  Hutchinson  and 
Tennant,  L.  E.,  8  Ch.  Div.  540;  andi^e  Bond,  Cole  v.  Hawea, 
L.  E.,  4  Oh.  Div.  238,  where  the  words  were  rather  more 
imperative,  but  where  the  decision  was  the  same. 

(/)  3  £.  148;  and  see  also  Stead  v.  Mellor^  L.  E.,  5  Gh. 
Div.  225. 
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afifeoted,  and  the  interest  intended  to  be  enjoyed  by 
the  objects,  were  not  suj05ciently  defined  to  create 
trusts,  either  in  favour  of  the  servants  and  tenants  or 
of  the  male  Kne  {g), 

14.  In  McCormick  v.  Orogan  (A),  C.  made  a  will 
leaving  the  whole  of  his  property  to  Q-.,  whom 
he  .also  appointed  his  executor.  When  about  to 
die,  0.  sent  for  Q-.,  and  in  a  private  interview  told 
him  of  the  will,  and  on  Q-.'s  asking  whether  that  was 
right  said  he  would  not  have  it  otherwise.  C.  then 
told  Q".  where  the  will  was  to  be  found,  and  that 
with  it  would  be  found  a  letter.  This  was  aU  that 
was  known  to  have  passed  between  the  parties.  The 
letter  *  named  a  great  many  persons  to  whom  C. 
wished  sums  of  money  to  be  given,  and  annuities  to 
be  paid,  but  it  contained  several  expressions  as  to  Q-. 
carrying  into  effect  the  intentions  of  the  testator  as 
he  "  might  think  best,"  and  also  this  sentence : — 
"  I  do  not  wish  you  to  act  strictly  on  the  foregoing 
instructions,  but  leave  it  entirely  to  your  own  good 
judgment  to  do  as  you  think  I  would  if  living  and 
as  the  parties  are  deserving ;  and  as  it  is  not  my 
wish  that  you  should  say  anything  about  this  docu- 
ment, there  cannot  be  any  fault  found  with  you  by 
any  of  the  parties,  should  you  not  act  in  strict 
accordance  with  it."  Q-.  paid  the  money  to  some  of 
the  persons  mentioned  in  the  letter,  but  not  to  others, 


{g)  For  instances  of  trusts  held  void  for  uncertainty  as  to 
the  property,  see  Bardswell  v.  Bardswell,  9  Sim.  319 ;  Winch 
V.  Brutton,  14  Sim.  379 ;  Fox  v.  Fox^  27  B.  301 ;  Palmer  v. 
Simmondsy  2  Dr.  221 ;  Cowman  v.  Harrison,  10  Ha.  234. 

(A)  L.  E.,  4  H.  L.  82. 
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who  aooordinglj  sued  him;  hut  it  was  held  that 
there  was  no  trost  created  hindiag  on  G-. 

15.  A  legacy  is  given  to  a  father  '^  the  better  to 
enable  him  to  hring  up  his  children.''  No  trust  is 
thereby  created,  for  such  words  axe  not  imperative, 

but  only  explanatory  of  the  donor's  motive  (t). 

But  where,  on  the  other  hand,  there  is  a  bequest  of 
income  to  A.,  "  that  he  may  use  it  for  the  benefit  of 
himself,  and  the  maintenance  and  education  of  his 
children,"  it  has  been  held  that  a  trust  was  intended 
to  be  imposed  upon  A.  to  maintain  and  educate  his 
children  (k).  It  is,  however,  submitted,  that  the 
English  courts  would  not  in  these  days  hold  that  such 
words  constitute  a  trust,  as  the  current  of  modem 
English  decisions  tends  against  construing  mere 
precatoiy  words  as  imperative  (/). 

Obs. — In  order  to  obviate  any  confusion  in  the 
reader's  mind,  I  think  it  well  at  this  place  to  draw 
attention  to  the  fact  that  he  mi^st  carefully  dis- 
tinguish between  cases  in  which  (as  in  the  foregoing) 
it  has  been  held  that  the  precatory  words  are  not 
imperative  and  raise  no  trusts  at  all,  and  cases  in 
which  the  words  actually  used,  or  the  surrounding 
circumstances,  make  it  clear  that,  although  the 
donor  has  not  sufiEiciently  specified  the  property  the 


(i)  Brown  v.  Casamajor,  4  Ves.  498. 

\k)  Woods  V.  Woods,  1  M.  &  0.  401 ;  Crockett  v.  Crockett,  2 
Ph.  653 ;  and  TcUhot  v.  C Sullivan,  6  L.  E.,  Ir.  302 ;  and  see 
Bird  V.  Mayhery,  33  B.  351 ;  ffora  v.  Hora,  33  B.  88 ;  Castle 
V.  Castle,  1  De  G.  &  J.  352. 

{I)  See  Mockett  v.  Mockdt,  L.  E.,  14  Eq.  49;  Lamhe  v- 
Eames,  L.  E.,  6  Ch.  597;  see  also  Wilson  v.  Bell,  L.  E.,  4  Ch. 
581 ;  and  Hutchinson  v.  Tennant,  8  Ch.  Div.  540. 

d2 
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objects  and  the  way  it  shall  go,  yet  he  never  meant 
the  donee  to  take  the  entire  beneficial  interest.  In 
such  cases,  which  are  treated  of  in  Division  III.,  a 
constructive  trust  is  created  in  favour  of  the  donor  or 
his  representatives.  Cases  of  precatory  words  must 
also  be  carefully  distinguished  from  those  constructive 
trusts  which  arise  out  of  the  fraud  of  those  to  whom 
a  settlor  communicates  a  disposition  which  he  has 
formally  made  in  their  favour,  but  at  the  same  time 
tells  them  that  he  has  a  purpose  to  answer,  which  he 
has  not  expressed  in  the  formal  instrument,  but 
which  he  depends  upon  them  to  carry  into  effect,  and 
to  which  they  assent. 

16.  With  regard  to  agreements  that  property  shall 
be  made  the  subject  of  a  trust,  equity  regards  that 
as  done  which  ought  to  be  done,  and  therefore  con- 
strues such  an  agreement  as  a  declaration  of  an  exe- 
cutory trust;  but,  as  will  be  seen  hereafter,  trusts 
resting  merely  on  agreement  require  a  valuable  con- 
sideration to  support  them,  and  even  then  can  only 
be  enforced  at  the  suit  of  a  person  party  to  the  con- 
sideration. As  an  illustration  of  an  executory  trust 
of  this  kind,  A.,  in  consideration  of  an  intended 
marriage  between  his  daughter  and  B.,  contracts 
to  convey  his  estate  of  Grreenacre  to  trustees  upon 
certain  trusts  for  the  husband  and  wife  and  issue 
of  the  marriage.  This  is  regarded  in  equity  as 
equivalent  to  a  declaration  of  trust,  and  not  merely 
as  an  agreement,  and  consequently  Grreenacre  itself 
will  be  bound  by  the  trust  in  the  hands  of  all  persons 
whx)  may  acquire  the  legal  estate,  unless  they  be  pur- 
chasers for  value  taking  without  notice  of  the  trust.. 
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Art.  15. — Of  Illusory  Trusts. 

Where  persons  are,  by  the  form  of  the  set- 
tlement, apparently  cestuis  que  trust, 
but  the  object  of  the  settlor,  as  gathered 
from  the  whole  settlement,  does  not 
appear  to  have  been  to  create  a  trust 
for  their  lenefitj  they  will  not  in  general 
be  considered  as  cestuis  que  trust,  and 
cannot  call  upon  the  trustee  to  execute 
the  settlement  in  their  favour. 

Illust. — 1.  Thus,  where  a  person  who  is  indebted, 
makes  provision  for  payment  of  his  debts,  by 
vesting  property  in  trustees  upon  trust  to  pay  them, 
but  does  so  behind  the  baoks  of  the  creditors  and 
without  communicating  with  them,  the  trustees  do 
not  become  trustees  for  the  creditors.  The  arrange- 
ment is  one  supposed  to  be  made  by  the  debtor  for 
his  own  convenience  only.  It  is  as  if  he  had  put 
a  sum  of  money  into  the  hands  of  an  agent  with 
directions  to  apply  it  in  paying  certain  specified  debts. 
In  such  a  case  there  is  no  privity  between  the  agent 
and  the  creditor  (m),  and  the  trust  is  revocable  by  the 
settlor  at  any  time  before  the  money  is  paid  to  the  cre- 
ditor. The  case  is,  however,  different  where  the  cre- 
ditor is  a  party  to  the  arrangement ;  the  presumption 
then  is,  that  the  deed  was  intended  to  create  a  trust 

(m)  Walwyn  v.  CouUs,  3  Sim.  14  ;  Garrard  v.  Lauderdale, 
3  Sim.  1 ;  Acton  v.  Woodgate^  2  My.  &  K.  495 ;  Bell  v. 
Oureton,  ibid.  511 ;  Gihbs  v.  Glamis,  11  Sim.  584;  Henriquez 
V.  Beneusan,  20  W.  E.  350;  Johns  v.  James,  8  Oh.  Div.  744. 
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in  his  favour,  which  he  therefore  is  entitled  to  call 
on  the  trustee  to  execute  {n).  And  so,  even  though 
he  be  not  made  a  party,  if  the  debtor  has  given 
him  notice  of  the  existence  of  the  deed  and  has  ex- 
pressly or  impliedly  told  him  that  he  may  look  to 
the  trust  property  for  payment  of  his  demand,  the 
creditor  may  become  a  cestuis  que  trust  (o)  if  he 
has  been  thereby  induced  to  exercise  forbearance  in 
respect  of  his  claims  which  he  would  not  otherwise 
have  exercised  (p);  or  if  he  has  assented  to  the  deed 
and  has  actively  (and  not  merely  passively)  ac- 
quiesced in  it,  or  acted  under  its  provisions  and  com- 
pUed  with  its  terms,  and  the  other  side  expresses  no 
dissatisfaction,  but  not  otherwise  (q). 

2.  So,  where  there  was  an  assignment  of  property 
to  trustees  upon  trust  to  pay  all  COSts  charges 
and  expenses  of  the  deed,  and  other  incidental 
charges  and  expenses  of  the  trust,  and  to  reimburse 
themselves,  and  then  to  pay  over  the  residue  to  third 
parties,  it  was  held,  that  a  solicitor  who  had  prepared 
the  deed,  and  had  acted  as  solicitor  to  the  trustees, 
was  not  a  cestui  que  trust.  It  was  not  that  the  trust 
did  not  provide  for  the  costs,  or  that  they  were  not 
to  be  paid,  but  simply  that  the  solicitor  was  not  a 


(n)  Mackinnon  v.  Stewarty  1  Sim.,  N.  S.  88 ;  Le  Touche  v. 
Earl  of  Lucauy  7  0.  &  F.  772 ;  Montefiore  v.  Brown,  7  H.  L.  0. 
241. 

'o)  Lord  Oranworth  in  St/nnot  v.  Simpson^  5  H.  L.  0.  241. 

[p)  Per  Sir  John  Leach,  m  Acton  v.  WoodgatCy  supra. 

[q)  Per  Lord  St.  Leonards  in  Field  v.  Donoughmorty  1  Dru. 
&  War.  227;  see  also  Nicholson  v.  Tvitiny  2  K.  &  J.  23; 
Kirman  v.  Baniely  5  Ha.  499 ;  Griffith  v.  BicJeetts,  7  Har.  307 ; 
Comthwaite  v.  Frithy  4  De  G.  &  S.  652 ;  Sigger  v.  Evans,  5 
Ell.  &  B.  367  ;  Gould  v.  BoberUon,  4  De  G.  &  S.  609. 
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cestui  que  trust  under  the  trust  for  the  payment  of 
them ;  the  trust  might  of  course  be  enforced,  but  not 
by  the  solicitor  (r).  It  is  obvious  that  the  prinoiple 
also  excludes  from  the  benefit  of  a  trust  all  persons 
who  are  merely  auxiliary  to  the  real  object  of  the 
trust,  as,  for  instance,  auctioneers,  valuers,  solicitors, 
and  other  persons  carrying  out  a  sale,  although  the 
trust  instrument  contains  a  trust  for  payment  of  costs 
and  expenses. 

3.  It  was  at  one  time  considered  that  a  positive 
direction  to  the  trustees  of  a  will  to  employ  a  par- 
ticular person  and  to  allow  him  a  salary  created  a 
trust  in  his  favour  («) ;  but  this  view  can  no  longer  be 
supported,  the  House  of  Lords  having  decided  the 
contrary  in  the  leading  case  of  Shaw  v.  Laicless  (t). 
Thus  a  direction  in  a  will  appointing  a  particular 
person  solicitor  to  the  trust  estate,  imposes .  no  trust 
or  duty  on  the  trustees  of  the  will  to  continue  such 
person  as  their  solicitor  in  the  management  and 
affairs  of  the  estate  (u). 

4. '  The  funds  voted  by  parliament  for  the  public 
service,  are  not  trust  fimds  in  the  hands  of  the 
secretaries  of  state  who  receive  them  from  the 
treasury  {x) ;  and  even  where  Her  Majesty  by  Royal 
Warrant  granted  booty  of  war  to  the  secretary  of 

(r)  Worral  v.  Harford^  8  Ves.  4;  Foster  v.  Elaleyf  L.  E., 
19  Ch.  Div.  518. 

(«)  Williams  v.  Corhett,  8  Sim.  349 ;  Eibbert  v.  Hibbert,  3 
Mer.681. 

(t)  6  01.  &  F.  129. 

(u)  Foster  v.  FUley,  L.  E.,  19  Oh.  Div.  518;  Finden  v. 
Stephens,  2  Ph.  142. 

(x)  Or enville^ Murray  v.  Clarendon  {Earl),  L.  E.,  9  Eq.  11. 
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state  for  India  in  trust  to  distribute  amongst  the 
persons  found  entitled  to  share  in  it  by  the  Court  of 
Admiralty,  it  was  held  that  the  warrant  did  not 
operate  as  a  declaration  of  trust,  but  merely  made 
the  secretary  of  state  the  agent  of  the  Sovereign  for 
the  purpose  of  distributing  the  fund  (y).  The  late 
Lord  Justice  James,  in  giving  judgment,  said :  ^^  The 
instrument  waa  a  warrant,  and  I  am  of  opinion,  al- 
though the  term  '  grant'  is  used  as  being  the  effect 
of  the  warrant,  that  the  instrument  is  what  it  pur- 
ports to  be,  a  warrant.  It  is  a  direction  by  the 
Sovereign,  ordering  and  authorizing  tiiat  Soverdgn's 
servant,  having  possession  of  the  Sovereign's  money, 
to  deal  with  it  in  a  certain  way,  and  the  word 
*  trust'  introduced  into  the  warrant  has  really  no 
magical  effect.  It  does  not  become  a  trust  in  the 
sense  of  a  trust  cognizable  and  enforceable  in  a  court 
of  law  because  that  word  is  used.  .  .  .  The  secre- 
tary of  state  (whichever  secretary  of  state  for  the 
time  being  it  is  who  has  to  deal  with  this  matter), 
deals  with  it  as  the  agent  of  the  Crown,  bound 
no  doubt  under  his  responsibility  to  Parliament,  and 
the  moral  responsibility  which  the  Crown  itself  has 
undertaken  from  having  once  made  this  intimation 
of  bounty,  but  subject  to  accoimting  to  the  Sove- 
reign, and  subject  to  accounting  to  Parliament  in 
case  there  is  any  malfeasance  or  nonfeasance  in  the 
matter"  {%). 


(y)  Kifdoch  v.  Secretary  of  State  for  India,  L.  E.,  16  Oh. 
Div.  1. 
(z)  Ibid.,  p.  8. 
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Art.  16. — Trust  based  on  Value  mil  be  enforced  whether 

it  be  Executed  or  Executory. 

Where  a  trust  is  based  upon  value,  it  is 
immaterial  (so  far  as  persons  party  to 
the  consideration  are  concerned)  whether 
it  is  complete  and  executed,  or  whether 
the  settlor  has  or  has  not  appointed  a 
trustee.  For  a  Court  of  Equity  will 
never  allow  a  trust  to  fail  for  want  of 
a  trustee,  but  will  (if  the  settlor  has 
used  language  sufficiently  explicit  to 
enable  the  court  to  gather  his  inten- 
tions) fasten  the  trust  upon  the  estate, 
and,  if  necessary,  appoint  active  trus- 
tees  to  carry  it  out  (a) ;  and  any  person 
in  whom  the  legal  estate  may  be  vested 
(unless  such  person  be  a  purchaser  for 
value  without  notice  of  the  trust)  will 
be  regarded  as  a  mere  passive  trustee, 
whose  sole  duty  is  to  convey  and 
transfer  the  trust  property  to  the  active 
trustees  so  appointed  (J).  A  cestui  que 
trust  under  a  will  is  in  the  same  position 
as  a  party  to  the  consideration  claiming 
imder  a  trust  based  on  value;  but  a 
volunteer  claiming  imder  a  trust  based 

(a)  Dodkin  y.  Brmt,  L.  B.,  6  Eq.  680. 
[h]  See  Lee  y.  Lee,  L.  B.,  4  Oh.  Diy.  176;  Re  Michell, 
L.  B.,  6  Ch.  Diy.  618 ;  Eobeon  y.  Flight,  4  De  G.,  J.  &  S.  608. 
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on  value,  can  only  enforce  it  where  a 
voluntary  trust  would  be  enforceable  (b). 

Illtjst. — 1.  Thus  where  a  marriage  settlement  con- 
tains a  covenant  by  the  intended  husband  that  he 
will  transfer  to  the  trustees  any  property  which  may 
accrue  to  him  in  right  of  his  wife  during  the  mar- 
riage, then  upon  any  property  so  becoming  vested  in 
him,  he  immediately  becomes  a  trustee  of  it,  upon 
trust  to  transfer  it  to  the  trustees ;  and  -until  that  is 
done  he  himself  holds  it  upon  the  trust  declared  in  the 
settlement  (c).  Not  only  therefore  is  there  an  action 
for  breach  of  covenant  maintainable  against  him, 
but  the  actual  property  is  burdened  and  charged 
with  the  executory  trust  (d),  and  any  volunteer 
taking  it  would  take  it  burdened  with  that  trust ; 
and  so  would  a  purchaser  if  he  had  notice  of  the 
trust,  as  wiU  be  seen  hereafter. 

2.  As  an  example  of  how  much  more  equity  re- 
gards the  intention  than  the  form,  the  case  of  Lee  v. 
Lee  (e)  may  be  cited.  There,  by  an  ante-nuptial 
agreement  made  in  consideration  of  the  marriage 
between  the  plaintiff  and  the  lady  who  afterwards 
became  his  wife,  the  wife's  parents  agreed  to  appoint 
to  her  a  share  in  real  estate,  and  the  plaintiff  agreed 
that  he  would  settle  such  share  upon  certain  trusts. 


(b)  GaU  V.  Gale,  L.  E.,  6  Oh.  D.  144. 

(c)  Levns  v.  Haddocks  y  8  Ves.  150 ;  Wellesley  v.  Wellesleyi 
4  M.  &  0.  561 ;  Lyster  v.  Burroughs,  1  Dr.  &  W.  149. 

{d)  Lewis  v.  MaddockSf  supra ;  Hastie  v.  Hastie,  L.  B.,  2 
Oh.  Div.  304;  Agar  v.  George,  ib.  706;  Oormell  v.  Keith, 
L.  E.,  3  Oh.  Div.  767. 

(e)  L.  E.,  4  Oh.  Div.  175. 
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The  wife  was  a  party  to,  and  executed,  the  agreement, 
but  did  not  expressly  oovenant  to  settle  the  property. 
She  afterwards  died  without  the  property  having 
been  settled  in  aocordanoe  with  the  agreement,  and 
the  property  descended  at  law  to  her  heir.  It  was, 
however,  held  that  the  obvious  intention  of  all  parties 
to  the  agreement  was  that  the  property  should  be 
settled,  and  although  the  wife  did  not  in  express 
terms  undertake  to  settle  it,  yet  as  she  was  a  party 
to  the  agreemelit  she  was  bound  to  do  all  in  her 
power  to  carry  it  out,  and  that  consequently  the  pro- 
perty was  boimd  by  the  executory  trust,  and  the  heir 
(at  the  suit  of  a  party  to  the  consideration)  was  bound 
to  do  all  things  necessary  for  getting  the  property 
settled  according  to  the  agreement. 

3.  And  so  where,  before  the  Married  Women's 
Property  Act,  1882,  money  was  bequeathed  to  a 
married  woman  for  her  separate  use,  it  became  at 
law  the  husband's  property;  but  in  equity  he  was 
regarded  as  a  mere  trustee  for  his  wife  (/). 

4.  So  if  the  trustee  appointed,  fails,  either  by 

death  (g),  or  disclaimer  (A),  or  incapacity  (»),  or  other- 
wise (A;),  the  trust  does  not  fail,  but  fastens  upon  the 
conscience  of  any  person  (other  than  a  purchaser  for 
value  without  notice)  into  whose  hands  the  property 


(/)  Bolf  V.  Buddery  Bumb.  187;  Tappenden  v.  Wahh,  1 
Ph.  352 ;  PHtchard  v.  Afixes,  T.  &  E.  222 ;  Qrem  v.  CarliU, 
L.  E.,  4  Ch.  Div.  882 ;  and  see  Bennett  v.  Davia,  2  P.  W.  216. 

{g)  Moggridge  v.  Thackwell,  3  B.  C.  0.  528;  AU,'Gen,  v. 
Downing^  Amb.  552 ;  Tempest  v.  Lord  CamoySy  35  Beav.  201. 

(A)  Backhouse  v.  Backhouse^  quoted  by  Lew.  678 ;  Robaon 
V.  Flight,  4  De  a.,  J.  &  S.  608. 

it)  Sarley  t.  Clockmakera*  Co,,  1  B.  0.  0.  81. 
k)  Att.-Gen.  v.  Stephens,  3  M.  &  K.  347. 
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comes  (/) ;  and  such  person  holds  it  as  a  passive 
trustee,  whose  duty  is  to  convey  it  to  new  trustees 
properly  appointed  (m). 

5.  Again,  if  a  testator  direct  a  sale  of  lands  and 
a  division  of  the  proceeds,  but  names  no  person  to 
sell,  and  does  not  in  terms  devise  the  property,  it 
descends  at  law  to  his  heir ;  but  the  latter  is  regarded 
in  equity  as  a  mere  passive  trustee,  who  is  bound  to 
convey  the  legal  estate  to  trustees  appointed  by  the 
court  for  the  purpose  of  carrying  out  the  trust  (n). 


Art.  17. —  Voluntary  Trust  mil  only  be  enforced  if  com" 

plete  and  executed. 

Where  a  trust  is  voluntary  and  is  not 
created  by  will,  the  court  will  not  en- 
force it  (and  even  where  it  is  based  on 
value  it  will  not  enforce  it  at  the  suit  of  a 
volunteer)^  unless  the  settlor  has  done 
everything  in  his  power  which,  accord- 
ing to  the  nature  of  the  property,  is 
necessary  to  be  done  in  order  to  establish 
a  complete  and  executed  trust  (o),  either — 
a.  By  transferring  his  entire  interest, 
legal  or  equitable,  in  the  property  to  a 
trustee,  or  doing  all  in  his  power  to 

— —  __■    -,    ^      ,  II I    1 1 

(I)  See  per  Wilmot,  G.  J.,  in  AtL-Gen.  v.  Lady  Dovming, 
Wil.  21,  22. 

(m)  Bohaon  v.  Flight,  supra. 

(n)  Bohaon  v.  Flight,  supra ;  and  Pitt  v.  Pelham,  Pre.  134. 

(o)  Story,  §  793 ;  Ellison  v.  Fllison,  1  L.  C.  245 ;  MUroy  v. 
Lord,  4  De  Qt.,  F.  &  J.  264. 
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transfer  it  to  a  trustee  for  the  purposes 
of  the  settlement  (p). 

p.  By  actually  declaring  that  he  him- 
self holds  it  for  the  purposes  of  the 
trust  (q). 

y.  By  plainly  evincing  an  intention 
(as  distinguished  from  an  expressed  de- 
claration) to  constitute  himself  a  trustee 
in  prcBsenti;  which  intention  may  be  in- 
ferred by  looking  at  the  nature  of  the 
whole  transaction,  and  any  other  evi- 
dence tending  to  show  that  he  considered 
that  he  actually  was  a  trustee  of  the  pro- 
perty, as  distinguished  from  evidence 
tending  to  show  that  he  considered  that 
he  had  made  an  actual  gift  of  the  pro- 
perty (r). 

Illust. — 1.  In  Jeffries  v.  Jeffries  (s),  a  father 
voluntarily  conveyed  freeholds  to  trustees  upon  cer- 
tain trusts  in  favour  of  his  daughters,  and  also  cove- 
nanted to  surrender  copyholds  to  the  use  of  the 
trustees,  to  be  held  by  them  upon  the  trusts  of  the 
settlement.  The  settlor  afterwards  died  without  sur- 
rendering  the   copyholds,  having    devised    certain 

(©)  Milroy  v.  Lord,  supra;  and  Richards  v.  Ddbridge, 
L.  E.,  18  Eq.  11. 

(a)  See  judgment  of  the  Master  of  the  Bolls  in  Richards  y, 
Detbridgef  supra  ;  and  Ex  parte  PyCy  18  Ves.  140. 

(r)  See  per  Wigram,  V.-O.,  Hiighes  v.  Hughes;  and  see 
also  Dipple  y.  CorleSy  11  Ha.  184;  and  per  Master  of  the 
BoUs,  Antrohm  y.  Smith,  12  Yes.  39. 

(«)  Cr.&Fh.l38;  QJidBQQalaoBizzeyY.Flight,2^W*B„95l, 
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portions  of  both  freeholds  and  copyholds  to  his  wife. 
Upon  a  suit  by  the  daughters  to  have  a  settlement 
enforced,  it  was  held,  that  the  court  would  carry  out 
the  settlement  of  the  freeholds,  for  with  respect  to 
them  the  trust  was  executed,  the  title  of  the  daughters 

complete,  and  the  property  actually  transferred 

to  the  trustees ;  but  that  it  would  not  decree  a 
surrender  of  the  copyholds,  for  with  respect  to  them 
the  settlor  had  neither  declared  himself  a  trustee  nor 
had  he  transferred  them  to  the  trustees,  but  had 
merely  entered  into  a  volimtary  contract  to  transfer 
them,  which,  being  a  nudum  pactum,  was  of  no 
greater  validity  in  equity  than  at  law  (t).  It  will  be 
borne  in  mind,  that  not  only  was  there  no  evidence 
that  the  settlor  considered  that  he  had  constituted 
himself  a  trustee,  but  the  fact  that  he  assumed  to 
deal  with  the  property  in  his  will  was  of  itself  strong 
evidence  to  the  contrary. 

2.  By  a  marriage  settlement,  the  wife's  property 
was  settled  (after  life  estate  in  the  husband  and  wife), 
in  default  of  children,  in  trust  for  the  wife  if  she 
should  survive  the  husband,  but  in  the  event  of  the 
husband  surviving  the  wife,  then  upon  such  trusts  as 
the  wife  should  bp  will  appoint,  and  in  default  of 
appointment  in  trust  for  her  next  of  kin,  excluding 
the  husband.  There  was  no  issue  of  the  marriage, 
and  the  wife  was  past  the  age  of  child  bearing, 
and  the  husband  and  wife  sought  to  have  the  capital 
of  the  trust  fund  paid  to  them  on  the  ground  that, 
although  the  trust  was  based  on  value,  the  next  of 
kin  were  merely  volunteers.    (See  definition  of  volun- 

{t)  And  see  Marler  v.  Tommas,  L.  B.,  17  Eq.  8. 
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teer  (sub-sect.  0),  p.  19.)  The  Court  of  Appeal,  how- 
ever, refused  to  permit  this,  Jessel,  M.  E.,  saying : 

"  the  fund  has  been  transferred  to  the  trus- 
tees. The  fact  of  the  next  of  kin  being  volunteers 
does  not  enable  the  trustees  to  part  with  it  without 
the  consent  of  their  cestuis  que  trusts.  That  has  been 
the  rule  ever  since  the  Court  of  Chancery  existed.'* 
And  Cotton,  L.  J.,  added :  ^^  I  assume  that  this  trust 
would  not  have  been  enforced  i/it  were  still  executory. 
But  this  trust  is  executed^  and  the  next  of  kin  have 
an  interest  as  cestuis  que  trusts.  It  is  immaterial 
that  they  are  volunteers.  The  trust  cannot  be  broken 
on  that  accoimt"  (w). 

3.  In  Gilbert  v.  Overton  (a?).  A.,  having  an  agree- 
ment for  a  lease,  executed  a  voluntary  settlement 

assigning  all  his  interest  in  the  agreement  to 

trustees  upon  certain  trusts.  It  was  objected  that 
he  had  not  declared  himself  a  trustee,  nor  intended 
to  declare  himself  one,  and  had  not  conveyed  the 
leasehold  premises  to  the  trustees ;  but  Yice-Chan- 
cellor  Wood  said :  "  In  the  inception  of  this  trans- 
action, there  is  nothing  to  show  that  the  settlor  had  the 
power  of  obtaining  a  lease,  before  the  time  when  he 
did  so,  after  the  execution  of  the  settlement.  There 
is,  therefore,  nothing  to  show  that  the  settlor  did  not 

by  the  settlement  do  all  that  it  was  in  his 

power  to  do  to  pass  the  property." 

4.  In  Keketoich  v.  Manning  (y),  residuary  personal 
estate  was  bequeathed  to  a  mother  for  life,  with 
remainder  to  her  daughter  absolutely.    The  daughter, 

ft*)  Paul  T.  Paul,  L.  E.,  20  Oh.  Diy.  742. 

[x]  2h:.  &M.  no. 

[y)  lDea.,M.  &  G.  176. 
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on  her  marriage,  assigned  all  her  interest  under 

the  will  to  trustees  upon  certain  trusts,  not  material 
to  he  stated,  with  a  final  trust  in  favour  of  her  nieces. 
Assuming  that,  qusl  the  nieces,  the  settlement  was 
Yolimtary,  it  was  held  that  it  was  good,  on  the 
ground  that  the  daughter  had  done  all  she  could  do 
to  divest  herself  of  her  interest  under  the  will ;  for 
she  had  a  mere  equitable  remainder,  and  the  only 
way  in  which  she  could  transfer  it  was  by  assign- 
ment. If  she  had  been  the  legal  owner  of  the  funds, 
it  would  have  been  necessary  for  her  to  transfer  it 
in  the  proper  way  in  the  books  of  the  bank ;  but  not 
being  the  legal  owner,  she  did  all  she  COnld  do 

to  transfer  it{z). 

5.  A  testator  bequeathed  2,000/.  on  certain  trusts, 
and  he  empowered  his  executor  (who  was  also  his 
residuary  legatee)  to  retain  the  amount  in  his  hands 
uninvested,  he  paying  interest  thereon  at  four  per 
cent,  per  annum.  After  the  testator's  death,  the 
executor,  being  satisfied  that  the  testator  intended  to 
bequeath  3,000/.  and  not  2,000/.,  said  to  the  l9gatee's 
father :  ^'  It  shall  make  no  difference,  and  I  will  take 
care  that  he  (the  legatee)  shall  have  1,000/.  more 
than  he  is  entitled  to  by  the  will."  Subsequently 
he  signed  a  memorandum  in  these  words :  "  By  the 
will,  &c.  of  the  late  S.  Gr.  the  said  J.  G-.  (the  executor) 
pays  to  T.  W.  (the  legatee),  the  annual  sum  of  120/. 
by  two  equal  payments,  viz.,  the  6th  July  and  the 
6th  January  in  each  year,  being  interest  at  four  per 

(«)  The  chief  difficulty  is  to  determine  what  ie  a  complete 
assigmnent  and  what  is  not.  See  Donaldson  v.  Donaldson, 
Kay,  711 ;  Edwards  v.  Jones,  1  My.  &  Or.  226;  and  Pearson 
V.  Amicable  Assurance  Co,,  27  B.  229;  a.nd  Fortescuey.  Burnett, 
3  My.  &  K.  36 ;  and  Sewell  v.  King,  L.  E.,  14  Ch.  Div.  179. 
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cent,  on  S,000/."  He  also  signed  a  further  memo- 
randum, stating  that  he  had  told  the  legatee  that  he 
should  make  the  2,000/.  up  to  3,000/.,  and  down  to 
his  death  he  in  fact  paid  interest  on  the  3,000/.  On 
these  facts,  it  was  held  that  the  executor  had  effectu- 
ally declared  himself  a  trustee  of  the  additional 
thousand.  The  late  Lord  Eomilly,  in  giving  judg- 
ment, said :  "  The  distinction  between  the  oases  is, 
that  where  a  trust,  though  voluntary,  is  complete, 
the  cestui  que  trust  (although  he  cannot  call  on  the 
court  to  complete  a  trust)  may  call  on  the  court  to 
execute  one  that  is  completed.  I  have,  therefore, 
only  to  consider  whether  in  this  case  the  relation  of 
trustee  and  cestui  que  trust  exists.  .  .  .  The 
testator  says  to  his  son  and  executor,  ^You  may 
invest  this  or  not  as  you  please,  but  if  you  retain  it, 
you  must  pay  interest  for  it  at  four  per  cent.'  Could 
he  (the  executor)  after  proving  his  father's  will,  and 
taking  possession  of  assets  amply  sufficient  for  pay- 
ment of  the  legacy,  say  he  was  not  a  trustee  of  that 
2,000/.?  That  would  be  impossible.  .  .  .  Then 
what  takes  place  is  this: — ^Upon  the  death  of  the 
testator,  his  sdn  (the  executor)  says,  in  substance, 
^  My  father  told  me  that  he  intended  to  bequeath  the 
sum  of  3,000/.,  not  2,000/.,  and  he  firmly  believed 
that  he  had  put  3,000/.  in  the  will,  whereas  it  was 
only  2,000/.,  and  that  being  so,  I  intend  to  follow 
his  directions.'  Thereupon  he  signs  this  statement. 
How  can  I  distinguish  the  3,000/.  from  the  2,000/.  ? 
Is  he  not  in  the  same  relation  with  respect  to  the 
3,000/.,  as  he  would  have  been  with  regard  to  the 
2,000/.  If  he  had  invested  2,000/.  only,  and  not 
u.  E 
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.3,000/.)  something  might  have  been  said.  But  sup- 
pose he  had  invested  the  3,000/.,  would  it  not  have 
been  clear  that  there  was  a  declaration  of  trust  in 
respect  of  that  3,000/.  though  invested  in  his  own 
name  P  This  paper  is  a  clear  declaration  of  trust  of 
that  3,000/.,  and  according  to  the  permission  con- 
tained in  his  father's  will,  he,  instead  of  investing  it, 
holds  it  in  his  own  hands,  and  the  whole  fund  stands 
in  the  same  situation  "(a). 

6.  Again,  a  testatrix  gave  her  personal  estate  to 
B.  for  the  benefit  of  B.'s  daughters.  B.  invested 
the  produce,  together  with  1,000/.  of  his  own  moneys, 
in  the  funds  in  his  own  name,  and  afterwards  treated 
and  admitted  the  aggregate  fund  as  held  in  trust  for 
his  daughters.  On  his  death  the  fund  was  found 
mixed  with  like  funds  of  his  own.  It  was  held  that, 
under  the  circumstances,  there  was  sufficient  to  show 
that  B.  considered  himself  a  trustee  of  the  1,000/.  in 
favour  of  his  daughters  (b), 

7.  In  JEx  parte  Duhosc  {c)  the  alleged  settlor  wrote 
to  an  agent  m  Paris,  authorizing  him  to  puroW, 
(and  the  agent  accordingly  did  purchase)  an  annuity 
for  the  benefit  of  a  lady  whom  he  named ;  but  as  the 
lady  was  married,  and  also  deranged,  the  annuity 
was  purchased  in  the  name  of  the  settlor.  The  settlor 
then  sent  the  agent  a  power  of  attorney,  authorizing 
him  to  transfer  the  annuity  to  the  lady,  which  he  did 


{cC\  Gee  v.  Liddell,  35  B.  621. 


Thorpe  V.  Owm,  5  B.  224 ;  and  see  also  Armstrong  v. 
Timperon,  W.  N.  1871,  p.  4. 

(c)  18  Ves.  140  (otherwise  Ex  parte  Fye) ;  and  see  also  Be 
BeUaeis,  L.  B.,  12  Eq.  218. 
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not  do  till  after  the  settlor's  death.  It  was  never* 
theless  held,  that  the  settlor  had  considered  him- 
self a  mere  trustee  for  the  lady,  and  had  never 
intended  the  annuity  for  himself,  but  for  her,  and 
that  therefore  the  trust  was  good. 

8.  On  the  other  hand,  although  some  judges  have 
held  that  an  instrument  executed  as  a  present  as- 
signment (but  in  reality  not  operative  as  such)  is 
equivalent  to  a  declaration  of  trust,  the  balance  of 
authority  is  immistakeably  the  other  way,  on  the 

ground  that  an  intention  to  create  a  trust  is 

essential  to  the  creation  of  one;  and  that  when  a 
man  purports  to  make  a  gift  or  an  assignment,  he 
cannot  reasonably  be  supposed  to  have  intended  to 
declare  himself  a  trustee — a  character  which  assumes 
that  he  retains  the  property.  Thus  in  Antrobus  v. 
Smith  {d)y  the  alleged  settlor  made  the  following 
endorsement  on  a  share  held  by  him  in  a  public 
company :  ^'  I  do  hereby  assign  to  my  daughter  B. 
aU  my  right,  title  and  interest  of  and  in  the  enclosed 
call,  and  all  other  calls,  in  the  F.  and  0.  Navigation." 
The  share  was  not  handed  over  to  the  daughter,  and 

the  endorsement  did  not  operate  as  a  valid 

assignment  of  the  share ;  but  it  was  attempted  to 
enforce  the  assignment  by  contending  that  the  en- 
dorsement operated  as  a  valid  declaration  of  trust. 
The  court,  however,  rejected  this  view,  the  Master  of 
the  Eolls  saying:  ^^Mr.  Grawfurd  (the  alleged 
settlor)  was  not  in  form  declared  a  trustee,  nor  was 
the  mode  of  doing  what  he  proposed  in  his  oon- 

{d)  12  Yes.  39. 

b2 
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templation  ....  Hq  meant  a  gift,  and  there  is 
no  case  in  which  a  party  has  been  compelled  to 
perfect  a  gift  which  in  the  mode  of  maJdng  it  he  has 
left  imperfect." 

9.  Again,  a  settlor  had  children  by  a  first  wife, 
and  one  son  (an  infant)  by  a  second  wife.  One  day 
returning  from  a  journey,  the  infant's  nurse  said, 
"  You  have  come  back  from  Birmingham,  and  have 
not  brought  baby  anything ; "  upon  which  the 
alleged  settlor  said,  "  Oh !  I  gave  him  a  pair  of 
boots,  and  now  I  will  give  him  a  handsome  present." 
He  then  went  upstairs  and  brought  down  a  cheque 
which  he  had  received  for  900/.,  and  said,  "  Look 
you  here,  I  give  this  to  baby ;  it  is  for  himself ;  I 
am  going  to  put  it  away  for  him,  and  will  give  him 
a  great  deal  more  with  it ;  it  is  his  own,  and  he  may 
do  what  he  likes  with  it."  He  then  put  the  cheque 
away.  He  had  previously  told  his  solicitor  that  he 
intended  adding  100/.  to  the  cheque,  and  investing  it 
for  the  infant's  benefit.  A  few  days  after  the  above, 
he  suddenly  died,  leaving  the  child  penniless.  The 
child's  mother  contended,  that  the  settlor  had  made 
a  valid  declaration  of  trust  in  favour  of  the  child, 
but  Lord  Cranworth  said  (e)  :  "  I  regret  to  say  that 
I  cannot  bring  myself  to  think,  either  on  principle 
or  authority,  there  has  beeii  any  gift  or  any  valid 
declaration  of  trust.  No  doubt  a  gift  may  be  made 
by  any  person,  sui  juris  and  compos  mentis,  by  con- 
veyance of  real  estate,  or  by  delivery  of  a  chattel, 
and  there  is  no  doubt  also  that,  by  some  decisions, 

(e)  Jones  v.  Locke,  L.  E.,  1  Oh,  25 ;  and  see  also  Marler  v. 
Tommas,  L.  E.,  17  Eq.  8. 
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a  parol  declaration  of  trust  of  personally  may  be 
perfectly  valid,  even  when  voluntary.  If  I  give  any 
chattel,  that  of  course  passes  by  delivery ;  and  if  I 
say,  expressly  or  impliedly,  that  I  constitute  myself 
a  trustee  of  personalty,  that  is  a  trust  executed  and 
capable  of  being  enforced  without  consideration. 
The  cases  all  turn  upon  the  question  whether  what 
has  been  said  was  a  declaration  of  trust  or  an  iin* 
perfect  gift.  In  the  latter  case  the  parties  woidd 
receive  no  aid  from  a  court  of  equity  if  they  claimed 
as  volimteers.  But  when  there  has  been  a  declara- 
tioif  of  trust,  then  it  will  be  enforced,  whether  there 
has  been  consideration  or  not.'' 

10.  So  in  Milroy  v.  Lord  (/),  Lord  Justice 
Turner  laid  it  down  that,  *^In  order  to  render  a 
voluntaiy  settlement  valid  and  effectual,  the  settlor 
must  have  done  everything  which,  according  to  the 
nature  of  the  property  comprised  in  the  setUement, 
was  necessary  to  be  done  in  order  to  transfer  the 
property,  and  render  the  settlement  binding  upon 
him.  He  may  of  course  do  this  by  actually  trans- 
ferring the  property  to  the  persons  for  whom  he 
intends  to  provide,  and  the  provision  will  then  be 
effectual;  and  it  will  be  equally  effectual  if  he 
transfers  the  property  to  a  trustee  for  the  purposes 
of  the  settlement,  or  declares  that  he  himself  holds  it 
in  trust  for  those  purposes.  But  in  order  to  render 
the  settlement  binding,  one  or  other  of  these  modes 
must  (as  I  understand  the  law  of  this  court)  be 
resorted  to,  for  there  is  no  equity  in  this  court  to 
perfect  an  imperfect  gift." 

(/)  4  De  a,  F.  &  J.  264. 
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11.  However,  it  must  be  pointed  out  that  in 
Richardson  v.  Richardson  {g)y  Vioe-Chanoellor  Wood 
(afterwards  Lord  Hatherley),  and  in  Morgan  v. 
Malleson  {h),  Lord  Eomilly,  and  in  BadderUy  v. 
Badderley  (t),  Vioe-Chancellor  Malins,  did  not  follow 
the  principle  contained  in  the  last  sentence,  and  the 
former  veiy  learned  judge  said:  "An  instrument 
executed  as  a  present  and  complete  assignment,  not 
being  a  mere  covenant  to  assign  on  a  future  day,  is 
equivalent  to  a  declaration  of  trust ;  the  real  distinction 
that  should  be  made  is  between  an  agreement  to  do 
something  when  called  upon,  something  distinctly 
expressed  to  be  future  in  the  instrument,  and  an 
instrument  which  affects  to  pass  everything,  inde- 
pendently  of  the  legal  estate.  .  .  .  The  expres- 
sion used  by  the  Lord  Justice  in  Kekeunch  v.  Manning 
is  this :  'A  declaration  of  trust  is  not  confined  to  any 
express  form  of  words,  but  may  be  indicated  by  the 
character  of  the  instrument.'  Reliance  is  often 
placed  on  the  circumstance  that  the  assignor  has 
done  all  that  he  can — that  there  is  nothing  more  for 
him  to  do ;  and  it  is  contended  that  he  must  in  that 
ease  only,  be  taken  to  have  made  a  complete  and 
effectual  assignment.  But  that  is  not  the  sound 
doctrine  on  which  the  case  rests,  for  if  there  he  an 
actual  declaration  of  trusty  although  the  assignor  has 
not  done  aU  he  could  do — for  example,  although  he 
has  not  given  notice  to  the  assignee,  yet  the  interest 
is  held  to  have  effectually  passed  as  between  the 

{g)  L.  R,  3  Eq.  686.  (A)  L.  R.,  10  Eq.  475. 


Sq.  686.  [h)  L.  R., 

(0  L.  R.,  9  Ch.  Div.  113. 
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donor  and  the  donee.  The  difference  must  rest  on 
this — at/e  or  no,  has  he  constituted  himself  a  trustee  .^" 
It  will  be  perceived  that  the  learned  Vice-Chanoellor 
did  not  dissent  from  or  add  to  the  recognized  rale 
stated  in  Article  6.  Where  he  differed  from  the 
previous  authorities  was  in  deciding  that  an  instru- 
ment, purporting  to  be  an  assignment,  although  void 
as  such,  was  nevertheless  good  as  a  declaration  of 
trust.  This  view  has  been  expressly  dissented  from 
by  Vice-Chancellor  Bacon  in  Warriner  v.  Rogers  (A;), 
and  by  Sir  George  Jessel,  M.  E.,  in  Richards  v. 
Delhridge{l)y  and  by  Vice-Chancellor  Hall  in  Breton 
V.  Wollvern  {m).  The  decision  also  seems  to  be  incon- 
sistent with  Lord  Cranworth's  judgment  in  Jones  v. 
Locke  (n),  and  it  is  respectfully  submitted,  that  both 
on  principle  and  authority,  the  law  as  laid  down  by 
the  Master  of  the  Bolls  in  Richards  v.  Delbridge  is 
accurate. 

12.  It  was  at  one  time  thought  that  there  was  an 
exception  (or  a  seeming  exception)  to  this  principle 
in  the  case  of  husband  and  wife.  In  Cfrant  v. 
Gfrant{o)y  the  Master  of  the  Eolls  said:  "I  appre- 
hend the  fact  of  the  transaction  taking  place  between 
husband  and  wife,  instead  of  between  strangers,  makes 
no  difference  further  than  this,  that  in  the  case  of  a 
gift  of  chattels  from  one  stranger  to  another,  there 
must  be  a  delivery  of  the  chattels  in  order  to  make 
the  gift  complete,  whereas  in  the  case  of  husband 
and  wife  there  cannot  be  a  delivery,  because,  assum- 

{k)    L.  R.,  16  Eq.  340.  (Z)  L.  E.,  18  Eq.  11. 

(w)  L.  R.,  19  Ch.  Div.  416.       (n)  Supra. 

(o)    34  £ea.  623. 
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ing  they  are  given  to  the  wife,  they  still  remain  in 
the  legal  custody  of  the  husband."  Yioe-Chancellor 
Malins  also  took  the  same  view  in  Badderley  v. 
Badderky  (jo),  and  was  followed  by  Vice-Chancellor 
Bacon  in  Fox  v.  Hawkes  {q).  However,  the  more 
recent  decision  of  Vice-ChanceUor  Hall,  contra,  in 
Breton  v.  Wolkem  (r),  has  thrown  considerable  doubt 
on  the  soundness  of  these  cases.  There,  a  husband, 
by  three  letters  written  and  signed  by  him  and 
handed  to  his  wife,  gave  her  furniture  and  other 
articles  for  her  sole  and  absolute  use.  It  was  con- 
tended on  the  part  of  the  wife,  that  the  husband  had 
by  these  letters  constituted  himself  a  trustee  for  the 
wife,  because  it  was  impossible  for  the  husband  to 
mate  a  gift  of  them  to  her,  inasmuch  as  the  legal 
interest  would  have  at  once  revested  in  him  jure 
mariU,  and  that  therefore  there  was  a  difference 
between  an  imperfect  gift  to  a  stranger  and  an 
attempted  gift  to  a  wife.  However,  the  learned 
Vice-Ohancellor  in  an  elaborate  judgment,  while 
expressing  his  sorrow  that  he  could  not  decide  in 
favour  of  the  wife,  "  because  it  is  a  monstrous  state 
of  the  law  which  prevents  eflEect  being  given  to  such 
gifts,"  found  himself  unable  to  support  the  gift,  and 
pointed  out  that  the  above  quotation  from  the  judg- 
ment of  the  M.  E.  in  Grant  v.  Orant  was  merely  a 
dictum,  and  that  in  his  opinion  Badderley  \.  Badderley 
and  Fox  v.  Haickes  could  not  be  supported.  The 
point  has  now  lost  some  of  its  interest,  from  the  fact 


[jp)  Supra. 
Supra. 


[q\  L.  E.,  13  Oh.  Div.  822. 
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that  since  the  passing  of  the  Married  Women's 
Property  Act,  1882,  gifts  made  by  a  husband  to  a 
wife  are  as  valid  as  gifts  made  by  one  stranger  to 
another. 


Art,  18. —  What  Property  is  capable  of  being  made 

the  Subject  of  a  Trust, 

All  property,  real  or  personal,  legal  or 
equitable,  at  home  or  abroad,  and 
whether  in  possession  or  action,  re- 
mainder, reversion,  or  expectancy,  may 
be  made  the  subject  of  a  trust  unless 
the  policy  of  the  law  or  any  statutory 
enactment  prohibits  the  settlor  from 
parting  with  the  beneficial  interest  in 
such  property ;  or,  in  the  case  of  real 
estate,  unless  the  tenure  under  which  it 
is  holden  is  inconsistent  with  the  trust 
sought  to  be  created  (5). 

Illust.t-I.  In  Crilbert  v.  Overton  {t)y  a  settlor, 
holding  an  agreement  for  a  lease,  assigned  all  his 
interest  under  such  agreement  to  trustees  upon  cer- 
tain trusts.  The  legal  estate  was  never  assigned  to 
trustees.  Held,  that  the  settlement  was  complete, 
and  ought  to  be  carried  into  execution.  Y.-O.  Page 
Wood,  in  giving  judgment,  said :  "  It  appears  to 

(«)  See  Nehon  v.  Bridport,  8  B.  574 ;  and  Allen  v.  Bewaeyy 
L.  R,  7  Ch.  Div.  453. 

{t)  2  n.  &  M.  110;  and  see  also  Knight  v.  Botoyer,  23 
Beav.  635. 
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me  that  there  are  several  reasons  for  upholding  the 
settlement.  In  the  first  place,  it  contains  a  declara- 
tion of  trust,  and  that  is  all  that  is  wanted  to  make 
any  settlement  eflEectual.  The  settlor  conveys  his 
equitable  interest,  and  directs  the  trustees  to  hold  , 
it  upon  the  trusts  thereby  declared  "  (w). 

2.  In  Shafto  v.  Adams  {x),  the  plaintiiE  had  settled 
upon  his  wife  and  children  certain  real  estate  to  which, 
under  the  will  of  his  uncle,  he  was  entitled  in  re- 
version.    Held  good. 

3.  In  Wetheredy.  Wethered  {y)y  an  agreement  was 
entered  into  between  two  sons,  to  divide  equally  what- 
ever property  they  might  receive  from  their 

father  in  his  lifetime,  or  become  entitled  to  under  his 

(m)  Prior  to  the  Judicature  Act,  1873,  debts  and  other 
legal  choses  in  action,  were  not  assignable  at  law  on  the 
ground  (as  put  by  Lord  Coke)  that  it  **  would  be  the  occasion 
of  multiplying  of  contentions  and  suits,  of  great  oppression 
of  the  people,  and  the  subversion  of  the  due  and  equal  exe- 
cution of  justice"  (10  Co.  48).  But  even  at  law  negotiable  in- 
struments (as  debentures,  bills  of  exchange  and  promissory 
notes  made  negotiable)  were  exceptions  to  the  rule ;  and  so 
were  all  contracts  where  a  novation  took  place,  that  is  to  say, 
where  both  parties  to  the  original  contract  assented  to  the 
transfer  of  the  interest  of  one  of  them  {Buron  v.  Husband^  4 
B.  &  Ad.  611).  Equity,  however,  almost  always,  from  its  earliest 
days,  disregarded  the  legal  doctrine,  and  freely  enforced 
contracts  for  the  sale  of  chose  in  action ;  and  now,  by  8  &  9 
Vict.  c.  106,  s.  6,  contingent  and  future  interests  and  possi- 
bilities, coupUd  with  an  interest  in  real  estatey  may  be  granted 
or  assigned  at  law.  By  30  &  31  Yict.  c.  144,  policies  of  life 
assurance  may  be  le^Uy  assigned,  and  by  31  &  32  Yict. 
c.  86,  a  similar  relaxation  of  the  law  was  introduced  in  favour 
of  marine  policies;  and  finally,  by  the  6th  section  of  the 
Judicature  Act,  1873,  debts  and  other  legal  choses  in  action 
may  be  assigned  at  law,  where  the  assignment  is  absolute  and 
not  by  way  of  charge  only. 

'  ^  4  Giff.  492. 
2  Sim.  183. 
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will,  or  by  descent,  or  otherwise.  It  was  held  that 
this  agreement  was  binding,  although  made  in  re- 
spect of  a  mere  possibility,  and  V.-C.  Shadwell  said : 
'^  It  is  clear  that  if  the  testator  meant  that  his  devisee 
shotdd  have  the  personal  enjoyment  of  his  bounty,  he 
might  so  devise  as  to  stint  the  enjoyment  of  the  de- 
visee, and  restrain  him  from  alienating  the  subject  of 
the  gift ;  but  that  if  the  testator  did  not  so  devise,  it 
must  be  intended  that  he  meant  that  his.  devisee 
should  not  be  so  stinted,  but  should  have  the  full  en- 
joyment of  the  property,  and  that  it  should  be  liable 
to  all  his  antecedent  debts  and  all  his  antecedent 
contracts ;  and  therefore,  that  where  there  was  a 
general  devise,  the  property  was  liable  to  be  en- 
cumbered in  any  way  that  the  devisee  might  think  pro- 
per  either  before  or  after  he  took  it"  {z). 

4.  Ab  an  instance  of  property  not  assignable  on 
the  ground  of  public  policy,  may  be  mentioned  sala- 
ries or  pensions  given  for  the  purpose  of  enabling 
persons  to  perform  duties  connected  with  the  pubUc 
service,  or  to  enable  them  to  be  in  a  fit  state  of  pre- 
paration to  perform  those  duties.  In  OrenfellY.  Dean 
and  Canons  of  Windsor  (a),  the  Master  of  the  Rolls 
explained  the  true  reasons  for  this  doctrine.  In  that 
case,  a  canon  of  Windsor  had  assigned  the  CMioniy 
and  the  profits  to  the  plaintiffs  to  secure  a  sum  of 
money.  There  was  no  cure  of  souls,  and  the  only 
duties  were  residence  within  the  castle  and  attendance 
in  the  chapel  for  twenty-one  days  a-year.    In  giving 

(2)  See  also  Beckley  v.  Newland,  2  P.  W.  182 ;  and  Harwood 
V.  TooJce,  2  Sim.  192. 
(a)  2  Beav.  554. 
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judgment  for  the  plaintiff  and  upholding  the  assign- 
ment, the  Master  of  the  Rolls  said:  "If  he  (the  Canon) 
had  made  out  that  the  duty  to  be  performed  by  him 
was  a  public  duty,  or  in  any  way  connected  with  the 
public  service,  I  should  have  thought  it  right  to 
attend  very  seriously  to  that  argument,  because  there 
are  various  cases  in  which  public  duties  are  concerned 
in  which  it  may  be  against  public  policy  that  the 
income  arising  from  the  performance  of  those  duties 
should  be  assigned ;  and  for  this  simple  reason,  be- 
cause the  public  is  interested  not  only  in  the  per- 
formance from  time  to  time  of  the  duties,  but  also 
in  the  fit  state  of  preparation  of  the  party  having  to 
perform  them.  Such  is  the  reason  in  the  cases  of 
half-pay,  where  there  is  a  sort  of  retainer,  and  where 
the  payments  which  are  made  to  officers  from  time  to 
time  are  the  means  by  which  they — ^being  liable  to 
be  called  into  public  service — are  enabled  to  keep 
themselves  in  a  state  of  preparation  for  performing 
their  duties."  So,  in  Davis  v.  Duke  of  MarlbO" 
rough  (6),  the  Lord  Chancellor  said :  "  A  pension  for 
past  services  may  be  aliened,  but  a  pension  for  sup- 
porting the  grantee  in  the  performance  of  future 
duties  is  inalienable." 

5.  Some  classes  of  property  are  expressly  made 
inalienable  by  statute.  Thus,  in  Davis  v.  Duke 
of  Marlborough^  a  pension  was  granted  by  statute  to 
the  duke  and  his  successors  in  the  title  "for  the 
more  honourable  support  of  the  dignities."  It  was 
held,  that  the  object  of  parliament  being,  that  "  it 

(6)  1  Sw.  74. 
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should  be  kept  in  mind  that  it  was  for  a  memento 
and  a  perpetual  memorial  of  national  gratitude  for 
public  services,"  it  was  inalienable. 

6.  Pay,  pensions,  relief,  or  allowance  payable  to 
any  oflScer  of  her  Majesty's  forces,  or  to  his  widow, 
or  to  any  person  on  the  compassionate  list,  are  made 
unassignable  by  statute  (c).  So  also  is  the  pay  of 
seamen  in  the  navy  (c?),  and  half -pay  in  the  marine 
forces  {e) ;  but  it  would  seem  that  the  right  to  pay 
actually  due  at  the  date  of  the  assignment  is  assign- 
able (/).  Salaries  or  pensions,  not  given  in  respect 
of  public  services,  are  freely  assignable  (g). 

7.  "Where,  with  respect  to  copyhold  lands,  there 
is  no  custom  to  create  an  estate  tail  in  the  manor 
of  which  they  are  holden,  an  equitable  estate  tail 
cannot  be  created  by  way  of  trust :  for  that  would 
be  inconsistent  with  the  tenure  (in  other  words,  with 
the  conditions)  under  which  the  lands  are  holden  (A). 
But,  on  the  other  hand,  where  a  trust  is  not  incon- 
sistent with  the  custom  of  a  manor,  it  will  be  valid, 
although  legal  estates  to  the  same  extent  could  not 
be  created  (f). 

8.  The  same  principle  holds  in  the  case  of  lands 


[c)  47  Geo.  3,  sess.  2,  c.  25,  ss.  1 — 14. 

[d)  1  Geo.  2,  c.  14,  s.  7. 
c)  11  Geo.  4  &  1  Will.  4,  c.  20,  s.  47. 
/)  Ibid.,  s.  64. 

[g)  Feistel  v.  St  John*8  Collegey  10  Beav. ;  and  for  other 
cases  bearing  on  assignments  of  salaries  and  pensions,  see 
Stone  V.  LidderdaUy  2  Anst.  633;  Arhuthnot  v.  Nortoriy  5 
Moore,  P.  0.  0.  219;  Carew  v.  Cooper^  10  Jur.,  N.  S.  429; 
Alexander  v.  Duke  of  Wellington,  2  Eiiss.  &  My.  35. 

(h)  AUsn  V.  Bewsey,  L.  E.,  7  Ch.  Div.  at  p.  466. 

(f )  Ibid. 
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situated  abroad,  even  if  suoli  lands  are  capable  of 
being  settled  by  way  of  special  trust  at  all,  a  point 
whicb  is  not  free  from  doubt  (A). 


Art.  19. — The  Legality  of  the  JEa^essed  Object  of  the 

Trust. 

a.  The  expressed  object  of  a  trust  must  be 
such  as  is  consistent  with  the  polici/  of 
the  law  (as  distinguished  from  mere 
technical  rules  of  pleading  or  tenure)  (?), 
and  must  be  such  as  is  not  opposed  to 
any  statutory  enactment.  Where  a  trust 
contravenes  these  principles,  it  will  not 
vitiate  other  trusts  or  provisions  in  the 
settlement  unconnected  with  such  illegal 
object  (m),  but  will  itself  be  wholly  void. 

^.  The  chief  cases  in  which  trusts  have  been 
held  invalid  on  account  of  their  expressed 
objects  being  contrary  to  the  policy  of 
the  law,  are  where  those  objects  have 
been  imreasonable  accumulations  («)  or 

(k)  Glover  v.  Strothoff,  2  B.  C.  0.  33 ;  Nelson  v.  Bridjport, 
8  B.  570 ;  Martin  v.  Martin,  2  E.  &  M.  567. 

{I)  Lew.  74;  AU»-Oen.  v.  Sands,  Hard.  494;  PawUU  v. 
-4tt.-G^en.,  ib.  469;  Burgess  y.  Wheate,  1  Ed.  595;  Duke  of 
NorfoWs  case,  3  Oh.  Gas.  35. 

(w)  H.  V.  TT.,  3  K.  &  J.  382 ;  Cartwright  v.  Cartwright,  3 
D.,  M.  &  G.  982 ;  M&rryweather  v.  Jones,  4  Giff.  509 ;  Cocks- 
edge  y.  Gocksedge,  14  Sim.  244. 

(n)  Cadell  v.  Fahner,  L.  0.  Ooav.  360 ;  Griffith  v.  Vere,  ib. 
430. 
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perpetuitieB ;  the  continued  personal  en- 
joyment of  property  in  derogation  of 
the  rights  of  creditors  under  the  bank- 
ruptcy laws(o);  restrictions  upon  that 
power  of  alienation  which  the  law  has 
annexed  to  the  ownership  of  property(ji?); 
the  promotion  or  encouragement  of  im- 
morality (5^),  fraud  or  dishonesty,  and 
general  restraint  of  marriage  (r)  (unless 
of  a  second  marriage)  (s).  The  objects 
forbidden  by  statute  are  too  numerous 
to  mention,  but  those  which  chiefly  arise 
with  reference  to  trusts  are  such  as  are 
simonaical  or  in  derogation  of  the  Mort- 
main Acts. 

Illust. — 1.  At  common  law  a  fee  simple  estate 
could  not  (except  by  executory  devise)  be  made  to 
shift  from  one  person  to  another;  but  before  the 
Statute  of  Uses  the  same  object  was  gained  by 
means  of  shifting  uses,  which  were  then  mere  equit- 


(0)  Graves  v.  Dolphiny  1  Sim.  66 ;  Snowdon  v.  Dales,  6  Sim. 
524 ;  Brandon  y.  Robinson,  18  Yes.  429. 

( o)  Flayer  v.  Barks,  L.  E.,  8  Eq. ;  Syhes  v.  Byhes,  L.  E,, 
13  Eq.  56. 

{6)  BladweU  y.  Edwards,  Cro.  Eliz.  509. 

(r)  See  per  Wilmot,  L.O.J. ,  in  Low  y.  Peers,  Wil.,  Op.  & 
Jud.  375 ;  Morhy  y.  Beynoldson,  2  Ha.  570 ;  Lhyd  y.  Lhyd, 
2  Sim.,  N.  S.  255 ;  Story,  283. 

{s)  Marbles  y.  Bambridge,  Mad.  590;  Lloyd  y.  Lhyd, 
supra;  Craven  y.  Brady,  L.  B.,  4  Oh.  296 ;  and,  as  to  second 
marriage  of  a  mian,  Allen  y.  Jackson,  L.  B.,  1  Oh.  Diy.  399* 
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able  interests ;  and  by  means  of  that  statute  it  was 
rendered  allowable  at  law. 

2.  So,  again,  a  chattel  cannot  at  law  be  limited  to 
one  for  life,  with  remainder  to  another  absolutely ; 
but  the  same  object  can  nevertheless  be  attained 
through  the  medium  of  a  trust  (t). 

3.  At  law  the  freehold  must  always  be  in  some 
person  in  esse,  which  is  often  expressed  by  saying, 
that  a  remainder  requires  a  particular  estate  to 
support  it.  This  is,  however,  a  rule  of  tenure,  the 
reasons  for  which  do  not  now  apply;  and  a  trust 
imposed  upon  the  legal  owner  to  deal  with  the 
equitable  freehold  in  a  particular  way  would  be 
perfectly  valid,  although  it  provided  for  a  period  of 
suspended  vesting — as,  for  instance,  a  trust  to  ac- 
cumulate the  rents  and  profits.  But  if,  on  the  other 
hand,  a  trust  is  inconsistent  with  the  conditions  or 
customs  under  which  land  is  held  {ex.  gr.y  a  devise  of 
copyholds  to  A.  in  fee,  in  trust  for  B.  in  tail,  where 
the  custom  of  the  manor  does  not  allow  the  copy- 
holds to  be  entailed),  the  trust  will  be  void  (w). 

4.  So  if  the  trust  directed  the  trustee  to  accxmiulate 
the  income  for  a  period  exceeding  a  life  or  Kves  in 
being,  and  twenty-one  years  afterwards,  then,  since  such 
a  trust  would  be  contrary  to  the  policy  of  the  common 

law  which  discountenances  such  unreasonable  ac- 
cumulations, the  whole  trust  would  be  void  (x). 

(t)  Lew.  75. 

(ti)  But  see  as  to  trusts  which  would,  if  legal  estates,  be 
void  as  contrary  to  the  customs  of  a  manor,  AUen  v.  Bewaey^ 
L.  E.,  7  Oh.  Div.  453. 

(aj)  CadeU  v.  Palmer,  L.  0.  Oonv.  360 ;  Marshall  v.  Eol- 
loway,  2  Swans.  450. 
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5.  By  the  Thellusson  Act  (y)  the  oommon  law 
period  was  farther  restricted  to  the  life  or  lives  of  the 
grantor  or  grantors,  settlor  or  settlors ;  or  (not  and) 
twenty-one  years  from  the  death  of  any  grantor, 
settlor,  devisor,  or  testator ;  or  during  the  nunoritieB 
of  any  persons  who  shall  be  living,  or  en  ventre  sa 
nx^re,  at  the  time  of  the  death  of  the  grantor,  settlor, 
devisor,  or  testator ;  or  during  the  minorities  of  any 
persons  who,  under  the  instrument  directing  the 
accumulation,  would  for  the  time  being,  if  of  full 
age,  be  entitled  to  the  income  directed  to  be  accumu- 
lated. The  statute,  however,  does  not  extend  to  any 
provision  for  payment  of  debts,  or  for  raising  portions 
for  the  children  of  the  settlor,  grantor,  or  devisor, 
or  of  any  person  taking  any  interest  under  the 
instrument  directing  such  accxmiulations,  nor  to  any 
direction  as  to  the  produce  of  timber  upon  any  lands. 
It  might  perhaps  be  thought  that  by  analogy  to  the 
action  of  the  courts  with  regard  to  trusts  which 
transgress  the  common  Jaw  period,  a  trust  which 
endeavoured  to  go  beyond  the  period  allowed  by  the 
statute  would  be  wholly  void;  but  this  is  not  so. 
The  statute  is  merely  prohibitory  of  accumulations 
going  beyond  the  period  prescribed  by  it,  and  being 
in  derogation  of  a  common  law  right,  is  construed 
strictly ;  and  therefore,  as  accumulations  which  ex- 
ceed that  period,  but  are  within  the  common  law 
period,  are  not  contrary  to  public  policy  as  defined  by 
common  law,  such  a  trust  is  good  pro  tanto  (s). 

iy)  39  &  40  Geo.  3,  c.  98. 

\z)  See  Griffith  v.  Verey  supra ;  Longdon  v.  Simpson,  12  V. 
295 ;  HaUy  v.  Bannister,  4  Mad.  276 ;  Shaw  v.  Bhodes,  1 

U.  F 
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6.  A  trust,  with  a  proviso  that  the  interest  of  the 
oestui  que  trust  shall  not  be  liable  to  the  dailllS  of 
creditors,  is  void  so  far  as  the  proviso  is  oonoemed ; 
and  if  it  can  be  only  ascertained  that  the  oestui  que 
trust  was  intended  to  take  a  vested  interest,  the 
mode  in  which,  or  the  time  when,  he  was  to  reap 
the  benefit,  is  immaterial,  and  tho  entire  interest  may 
either  be  disposed  of  by  the  act  of  the  cestui  que 
trust,  or  may  enure  for  the  benefit  of  his  creditors 
under  the  operation  of  the  bankruptcy  law  (a).  The 
question  generally  depends  upon  whether,  on  the 
decease  of  the  cestui  que  trust,  his  executors  woidd 
have  a  right  to  call  upon  the  trustees  retrospectively 
to  account  for  the  arrears  (J).  Of  course,  however, 
a  trust  to  A.  until  he  becomes  bankrupt,  or  aUens 
the  property,  and  then  over  to  B.,  is  good  (c) ;  but  a 
man  cannot  make  a  settlement  upon  himself  until 
bankruptcy,  and  then  over  (rf),  not  even  by  an  ante- 
nuptial marriage  settlement  (where  it  might  fairly 
be  urged  to  be  part  of  the  wife's  terms  of  the  marriage 
bargaru) ;  for  the  express  object  of  such  a  trust  is  to 
take  the  settled  property  out  of  the  reach  of  the 


M.  &  0.  135 ;  Crawley  v.  Crawley,  7  Sim.  427 ;  Att.-Oen.  v. 
Fotdden,  3  Ha.  555. 

(a)  Lew.  87.  Por  example,  see  Younghuahand  v.  Gishorne, 
1  Coll.  400 ;  Oreen  v.  5ptcer,  1  E.  &  M.  395 ;  Graves  v.  DoU 
phiriy  1  Sim.  66 ;  Fiercy  v.  Boherta,  1 M.  &  K.  4 ;  Snowdon  v. 
Dales,  6  Sim.  524. 

SSee  Be  Saunderson'a  Trusts,  3  K.  &  J.  497. 
See  Billson  v.  Crofts,  L.  E.,  15  Eq.  314;  Be  Alwyn's 
Trusts,  L.  E.,  16  Eq.  585,  and  cases  therein  cited. 

(d)  Knight  v.  Brown,  7  Jur.,  N.  S.  894 ;  Brooker  v.  Pearson, 
37  Beav.  181 ;  Be  Pearson,  L.  E.,  3  Oh.  Div.  807, 
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bankruptcy  laws,  an  object  contrary  to  pnbUo  policy 
and  therefore  void  (e). 

7.  Trusts,  framed  with  the  objeot  of  preventing 
the  barring  of  entails  or  imposing  restrictions  on 
alienation  of  property,  are  contrary  to  the  poUoy  of 
the  law,  and  are  therefore  void  (/) ;  with  the  single 
exception  that  trusts  limiting  the  power  of  married 
women  to  alienate  their  separate  property  during 
coverture,  are  regarded  as  valid. 

8.  Where  a  man  bt/  deed  creates  a  trust  in  favour 

of  future  illegitimate  children  (putting  aside 

the  objection  as  to  want  of  certainty  in  the  cestuis 
que  trusts),  the  trust  will  be  void  as  being  contrary  to 
public  policy,  and  conducive  to  immorality  {g), 

9.  Similarly,  a  trust  by  will  in  favour  of  the 
future  illegitimate  children  of  another ^  would  clearly 
be  a  direct  encouragement  to  such  other  to  continue 
his  illicit  intercourse  after  the  testator's  death,  and 
would  be  therefore  void  (A). 

10.  But,  in  Occleston  v.  Fullalove  («),  a  testator  by 
his  will  gave  a  share  of  the  proceeds  of  his  residuary 

(e)  Higginhottom  v.  Holme^  19  V.  88 ;  Ex  'parte  Hodgson,  ib. 
208. 

(/)  Floyer  v.  Banks,  L.  E.,  8  Eq.  115;  Syhea  v.  8ylce8, 
L.  B.,  13  Eq.  56;  and  as  to  alienation,  Snowdon  v.  DaUs,  6 
Sim.  524 ;  Oreen  v.  Spicer,  1  B.  &  M.  395 ;  Oraves  v.  Dolphin, 
1  Sim.  66 ;  Brandon  v.  Rohinaon,  18  Ves.  429 ;  Ware  v.  Cann, 
10  B.  &  0.  433 ;  Hood  v.  Oglander,  34  B.  513. 

(g)  Bladwell  v.  Edwards,  Cro.  Eliz.  509 ;  Moo.  430 ;  and 
see  per  Mellish,  L.  J.,  in  Occleston  v.  Fullalove,  L.  E.,  9  Ch. 
Ap.  147. 

{h)  Meiham  v.  Duke  of  Devon,  1  P.  W.  529 ;  Dorin  v.  Dorin, 
L.  E.,  7  H.  L.  568 ;  Be  ByUs,  L.  B.,  1  Oh.  Div.  282. 

(f)  L.  E.,  9  Gh.  Ap.  147 ;  and  see  also  Be  Goodwin,  L.  E., 
17  Eq.  345. 

r2 
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estate  to  his  reputed  children,  Catherine  and  Edith, 
"and  all  other  children  which  I  may  have,  or  be 
reputed  to  have,  by  the  said  M.  L.,  now  bom,  or 

hereafter  to  be  bom."    This  gift  in  favour  of 

future-bom  children  was  held  valid,  and  Lord  Justice 
James  said :  "  If  there  be  any  inducement  to  wrong, 
the  law  can  and  does  deal  with  it.  If  there  be  a 
covenant  for  a  turpis  causft,  the  covenant  is  void.  If 
there  be  an  illicit  condition,  precedent  or  subsequent, 
to  a  gift,  it  either  avoids  the  gift  or  becomes  itself 
void.  If  the  gift  requires  or  implies  the  continuation 
of  wrong-doing,  that  is  in  substance  a  condition  t)f 
the  gift,  and  falls  within  the  rule  of  the  condition. 
But  how  can  that  apply  to  an  instrument  like  a  will, 
with  reference  to  gifts  taking  effect  at  the  death  in 
favour  of  persons  then  in  existence?"  And  Lord 
Justice  Mellish  said :  "  In  the  present  case,  the  will 
being  the  will  of  the  putative  father  himself,  it  is 
impossible  that  it  can  encourage  an  immoral  inter- 
course after  his  death.  If  the  bequest  is  to  be  held 
to  be  contrary  to  public  policy,  it  must  be  because  it 
tended  to  promote  an  immoral  intercourse  in  his 
lifetime.  There  was  no  evidence  that  M.  L.  knew 
that  the  will  was  made ;  and  if  she  did  know  it,  she 
must  also  have  known  that  it  could  be  revoked  at 
any  moment.  Then,  can  it  be  said  that  the  testator 
himself  would  be  encouraged  in  immorality  by  having 
the  power  to  make  a  will  in  favour  of  his  future 
children.  I  cannot  see  that  he  would;  or,  at  any 
rate,  I  think  that  this  is  too  uncertain  to  be  made  a 
ground  of  decision.  I  am  of  opinion  that  a  will  no 
more  comes  into  operation  for  the  purpose  of  pro- 
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moting  immorality,  or  for  effecting  something  con- 
trary to  public  policy  during  a  testator's  lifetime, 
than  it  does  for  any  other  purpose." 

11.  A  trust  to  take  effect  upon  the  fdture  sepa* 
ration  of  a  husband  and  wife  is  void,  as  being 
contrary  to  public  morals  (k) ;  but  a  trust  in  reference 
to  an  immediate  separation,  already  agreed  upon,  is 
good  and  enforceable  (/).  If,  however,  the  separation 
does  not  in  fact  take  place,  the  trust  becomes  wholly 
void  {m).  The  reason  of  all  this  is  at  once  obvious, 
when  we  consider  that  a  provision  for  husband  or 
wife,  to  take  effect  upon  a  future  separation,  is 
a  direct  encouragement  to  misconduct  which  may 
eventuate  in  a  separation ;  whereas,  when  a  sepa- 
ration is  actually  agreed  on — when  both  parties  have 
decided  that  they  will  no  longer  remain  together — 
there  can  be  no  encouragement  to  marital  misconduct 
in  agreeing  to  the  distribution  of  their  income  in  a 
particular  manner  and  for  their  mutual  benefit  and 
advantage. 

12.  Where  property  is  settled  in  trust  for  a  woman 
until  she  marry  a  man  with  an  income  of  not  less  than 
500/.  a-year  (n),  or  until  she  marry  any  person  of  a 
particular  trade  (o),  and  then  over  in  trust  for  another, 
the  latter  trust  is  bad,  as  its  object,  as  gathered  from 


He)  Westmeath  v.  Weatmeathy  1  Dow.,  N.  S.  619 ;  Prodor  v. 
Itobinson,  36  B.,  and  on  Ap.  15  W.  TL  138. 

{I)  Wilson  V.  Wilson,  1  H.  L.  Cas.  638 ;  6  H.  L.  Cas.  40  ; 
VanaiUart  v.  Vansittart,  2  D.  &  J.  249 ;  Jodrell  v.  Jodrdl,  9 
B.  45 ;  and  see  14  B.  397. 

(m)  Bindley  v.  Mulloney,  L.  B.,  7  Eq.  343. 

fn)  Sm.  E.  &  P.  Ptt)p.  80 ;  Story,  280—283. 

\o)  Ibid. 
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its  probable  result  (je>),  is  to  restrain  marriage 

altogether. 

13.  If,  however,  the  trust  over  is  to  take  effect  only 

upon  the  first  cestui  que  trust  marrying  a  particu- 
lar person,  it  would  be  good,  as  it  would  not  be  in 
general  restraint  of  marriage  {q), 

14.  So  where  (r)  a  person  by  her  will  gave  her 
residuary  estate  to  trustees,  upon  trust  to  pay  the  in- 
come to  her  nephew  and  his  wife  (the  testatrix's 
niece)  for  their  joint  lives  and  the  life  of  the  survivor, 
with  a  gift  over  (in  the  event  of  the  nephew  surviving 
and  marrying  again)  in  trust  for  the  children  of 
her  said  niece,  and  in  default  of  such  children,  for  the 
children  of  the  testatrix's  sister,  it  was  held  that  the 
gift  over  was  good.  MelKsh,  L.  J.,  in  delivering 
his  judgment,  said :  "  It  has  been  said  with  respect  to 
this  rule  against  restraint  of  marriage,  that  it  has  no 
foundation  on  any  principle,  that  it  has  nothing  to 
do  with  public  policy,  but  that  it  is  a  positive  rule  of 
law,  adopted  nobody  can  tell  why ;  and  that,  because 
it  is  a  positive  rule  of  law,  adopted  nobody  can  tell 
for  what  reason,  and  without  any  regard  to  public 
policy,  therefore  it  is  impossible  to  make  an  exception 
to  it,  and  that  the  court  can  do  nothing  with  it  but 
carry  it  out.  I  cannot  agree  with  that.  It  may  be, 
no  doubt,  that  in  these  modem  times  we  should  not 
for  the  first  time  establish  such  a  rule  of  public  policy, 
but  of  course  if  a  rule  has  been  established  as  a  rule 


{p)  Sm.  E.  &  P.  Prop.  80 ;  and  Story,  274—283 ;  Lloyd  v. 
Lhydy  2  Sim.  N.  S.  255. 


(q)  Sm.  E.  &  P.  Prop.  81—107. 


*^''»— ^     m^'^w      -^^wr     rite    V      ^tm  ^'%#'^#'v      ^r  «b  ^  ^r   ■   • 

AUm  V.  Jackson,  L.  E*,  1  Oh.  Div.  399. 


LEGALITY  OP  EXPRESSED  OBJECT  OP  THE  TEUST.     71 

of  law  because  it  was  thought  agreeable  to  public 
policy  and  to  the  interests  of  the  nation  at  the  time 
it  was  established,  it  may  be  that  the  court  cannot 
alter  it  because  circumstances  have  altered.  ...  If 
then  there  was  such  a  rule  of  pubUo  policy,  we  are  to 
consider  how  does  that  rule  apply  to  second  mar- 
riages ?  It  has  never  been  decided  that  it  applies  to 
second  marriages.  ...  It  appears  to  me  very  obvious 
that,  if  it  is  regarded  as  a  matter  of  policy,  there  may 
be  very  essential  distinctions  between  a  first  and  a 
second  marriage ;  at  any  rate  there  is  this,  that  in  the 
case  of  a  second  marriage,  whether  of  a  man  or  a 
woman,  the  person  who  makes  the  enSt  may  have 
been  inkuenc^  by  his  friendship  towJds  the  ^e  in 
the  one  case,  and  towards  the  husband  in  the  other 
case ;  that  is  to  say,  regarding  the  case  of  some  mem- 
ber of  the  husband's  family,  he  may  make  a  gift  to 
the  husband  for  life,  and  then  make  a  gift  to  the 
wife  because  she  is  the  wife  of  that  particular  hus- 
band, and  because  he  thinks  it  is  more  for  the  benefit 
of  the  children  that  the  wife  should  have  the  money 
while  the  children  are  young,  rather  than  that  the 
children  should  have  it." 

15.  Where  property  is  given  upon  trust  to  do 
certain  things  for  the  benefit  of  no  cestuis  que  trust, 
the  trust  is  void.  Thus,  where  a  testatrix  devised  a 
house  to  trustees  in  fee,  upon  trust  to  block  up  aU 
the  rooms  (except  four,  in  which  she  directed  a  houjse- 
keeper  and  his  wife  should  live)  for  twenty  years, 
and  subject  thereto  upon  trust  for  A.  in  fee,  it  was 
held  that  the  trust  for  sealing  up  the  house  for 
twenty  years  was  void,  and  that  the  house  was  undis- 
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posed  of  by  the  will  for  the  term  of  twenty  years 
from  the  testatrix's  death  («). 

16.  So  a  trust  for  keeping  up  family  tombs  is  void, 
because  there  would  be  no  human  cestui  que  trust  (t). 
On  the  other  hand,  a  trust  for  keeping  a  church  in 
repair,  might  be  valid  as  a  charitable  trust ;  for  it 
would,  in  efiPect,  be  a  trust  for  the  benefit  of  the 
congregation  (u). 


Art.  20, — Necessity  or  otherunse  of  Writing  and 

Signature. 

a.  All  declarations  of  trust  of  freehold, 
copyhold  {x\  or  leasehold  {y)  lands  tene- 
ments or  hereditaments  (not  intended 
to  be  testamentary)  must  be  manifested 
and  proved  by  some  writing,  shovring 
clearly  what  the  intended  trust  is, 
or  referring  to  some  other  document 
which  shows  clearly  what  the  trust  is; 
and  the  declaration  of  trust  (but  not 
necessarily  any  other  writing  referred 
to  thereby)  must  be  signed  by  the  party 
who  is  by  law  enabled  to  declare  the 
trust,  or  else  it  is  wholly  void  {z) :  Pro- 
fa)  Brown  v.  Burdett,  L.  E.,  21  Ch.  Div.  667. 

(t)  Richard  v.  RoUon,  31  B.  244 ;  Be  Birkett,  L.  E.,  9  Ch. 
Div.  676. 

(u)  Hoare  v.  Osborne,  L.  E.,  1  Eq.  585 ;  Be  BigleyU  Trustee 
1  W.  E.  342. 

(x)  Withers  v.  Withers,  Amb.  152. 

(y)  Foster  v.  Hale,  3  Ves.  696. 

(z)  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  7. 
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vided  that  the  rule  does  not  apply  where 
it  would  operate  so  as  to  effectuate  a 
fraud  (a).  Where  the  legal  estate  is 
vested  in  a  trustee  for  an  absolute  bene- 
ficial owner,  the  latter  is  the  proper 
party  to  declare  the  trust  (b). 

6.  Declarations  of  trust  of  personalty  other 
than  chattels  real  (not  intended  to  be 
testamentary),  may  be  made  by  word  of 
mouth  {c). 

7.  Declarations  of  trust  of  any  kind  of  pro- 
perty whatsoever,  if  intended  to  be  tes- 
tamentary, must  be  declared  by  a  duly 
executed  and  attested  will  or  codicil  (rf). 
In  the  absence  of  fraud,  a  person  who 
appears  on  the  face  of  a  will  to  be  a 
beneficial  devisee  or  legatee,  cannot  be 
subsequently  converted  into  a  trustee  by 
a  declaration  of  the  testator  not  executed 
as  a  will  or  codicil  {e) ;  nor  where  pro- 

(o)  See  per  Lord  Westbury  in  M*Cormick  v.  Grogan,  L.  E., 
4  H.  L.  82 ;  Stricklajid  v.  Aldridge,  9  V.  219 ;  Haigh  v.  Kaye, 
L.  E.,  7  Ch.  Ap.  469. 

(6)  Kronkeim  v.  Johnson,  L.  E.,  7  Oh.  Div.  60 ;  Tiemey  v. 
Wood,  19  B.  330 ;  Rudkin  v.  Dolman,  35  L.  T.  791. 

(c)  McFadden  y.  Jenkins,  1  Ph.  167 ;  Hawkins  y.  Gardner, 
2  Sm.  &  Qt.  451;  Benhow  y.  Townsend,  1  M.  &  K  506; 
MidcUeton  y.  Pollock,  L.  E.,  4  Oh.  Div.  49. 


(d)  1  Vict.  c.  26,  8.  9,  and  Stat.  Frauds,  s.  5. 

(e)  Addlington  y.  Cann,  3  Atk.  141 ;  Briggs  y.  Pe 
G.  &  S.  547 ;  Be  Boyes,  Times  Eep.,  Mar.  31,  1884. 
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perty  is  devised  or  bequeathed  to  a  per- 
son as  trustee  can  the  trust  be  declared 
by  a  subsequent  instrument  other  than  a 
will  or  codicil  (/).  But  as  it  would  be 
obvious  that  the  testator  did  not  intend 
him  to  take  beneficially  there  would  be 
a  resulting  trust  (q.  v.  Art.  29)  in  favour 
of  the  testator's  heir  or  next  of  kin. 

Illust. — 1.  In  Foster  v.  Sale^  a  gentleman  named 
Burdon  had  a  share  in  a  colliery,  and  the  suit  was 
for  the  purpose  of  fixing  a  trust  upon  his  share  for 
the  benefit  of  his  partners  in  a  bank,  in  which  he 
was  also  concerned.  Lord  Alvanley,  after  conmient- 
ing  upon  the  conduct  of  the  plaintiffs,  said :  "  But  it 
is  insisted  that,  though  their  names  do  not  appear 
upon  the  lease  nor  that  they  publicly,  even  by  in- 
quiiy,  ever  busied  themselves  about  the  coUieiy,  yet 
in  fact  an  agreement  took  place  that  he  (Burdon) 
should  be  a  trustee,  as  to  his  share,  for  them  (the 
plaintiffs)  and  himself,  in  equal  shares.  They  say 
they  can  make  it  out  satisfactorily  to  the  court  and 
within  the  Statute  of  Frauds,  and  that,  not  by  any 
formal  declaration  of  trust,  but  by  letters  under  his 
(Burden's)  hand  and  signed  hy  hinty  in  which  they  al- 
lege he  admitted  himself  such  trustee,  and  that,  imder 
the  true  meaning  of  the  statute,  it  is  sufficient  if  it 
appears  in  writing  under  the  hand  of  a  person  having 
a  right  to  declare  himself  a  trustee,  and  that  is  a 

(/)  Eahergham  v.  Vincent^  Be  Boyea,  supra. 
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formal  declaration  of  trust.  It  was  contended  for 
tlie  defendants  that  there  is  great  danger  in  taking 
a  declaration  of  trust  arising  from  letters  loosely 
speaking  of  trusts,  which  might. or  might  not  be 
actually  and  definitely  settled  between  the  parties 
with  such  expressions  as  '  our,'  *  your/  &c.,  intimating 
some  intention  of  a  trust;  that  upon  such  grounds 
the  court  may  be  called  upon  to  execute  a  trust  in  a 
maimer  very  different  from  that  intended,  and  that  it 
is  absolutely  necessary  that  it  should  be  clear  from 
the  declaration  what  the  trust  is.  That  I  certainly 
admit.  The  question,  therefore,  is,  whether  sufficient 
appears  to  prove  that  Burden  did  admit  and  acknow" 
ledge  himself  a  trustee^  and  whether  the  terms  and  con» 
ditiom  on  which  he  tvas  a  trustee  sufficiently  appear.  I 
do  not  admit  that  it  is  absolutely  necessary  that  he 
should  have  been  a  trustee  from  the  first.  It  is  not 
required  by  the  statute  that  a  trust  should  be  created  by 
a  toriting  ....  but  that  it  shall  be  manifested  and 
proved  by  toriting ;  plainly  meaning  that  there  should 
be  evidence  in  writing,  proving  that  there  was  such  a 
trust.  Therefore,  imquestionably  it  is  not  necessarily 
to  be  created  in  siting,  but  it  must  be  evidenced  by 
writing,  and  then  the  statute  is  complied  with.  I 
admit  that  it  must  be  proved  in  toto,  not  only  that 
there  was  a  gift,  but  what  that  gift  was." 

2.  In  Smith  v.  Matthews  {g)  the  husband  of  one 
Mrs.  Matthews,  being  a  person  of  dissolute  habits, 
got  into  difficulties ;  and  thereupon,  one  Olark,  the 
brother  of  Mrs.  Matthews,  entered  into  an  axrange- 

{g)  3DeG.,  F.  &  J.  139. 
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ment  with  Matthews,  whereby  the  latter  conveyed  to 
him  certain  real  property  and  a  certain  business,  in 
consideration  of  his  undertaking  to  pay  off  all  his 
(Matthews')  debts.  Clark  entered  into  possession, 
and  carried  on  the  business  for  the  benefit  of  his  said 
sister  and  her  children.  There  was  no  expUcit  and 
formal  declaration  of  trust  by  Clark,  but,  from  several 
letters,  it  appeared  that  Clark  considered  that  he  held 
the  property  "  for  the  benefit  of  Mrs.  Matthews  and 
her  family";  and  by  a  memorandum  given  to  the 
mortgagee,  upon  paying  off  the  mortgage  on  the 
property,  it  was  expressly  stated  that  the  title  deeds 
had  been  handed  over  to  Clark  ^'  as  the  trustee  of  the 
real  and  personal  estate  of  Mrs.  Matthews."  Clark 
having  died  intestate,  the  lands  descended  at  law  to 
Mrs.  Matthews  as  his  heir-at-law,  and  thereupon  her 
husband  tried  to  get  possession  of  them  jure  mariti. 
In  order  to  resist  this  attempt,  it  was  contended  that 
Clark  had  constituted  himself  a  trustee  for  Mrs.  Mat- 
thews and  her  children,  and  that  the  property  there- 
fore devolved,  burdened  with  the  trust.  Lord  Justice 
Turner,  however,  held  that  the  trust  was  not  expressed 
with  sufficient  certainty  in  any  of  the  documents,  and 

said,  ^4t  must  be  manifested  and  proved  by 

writing,  signed  as  required,  what  the  trust  is ;  .  .  . 
the  main  reliance  was  placed  on  the  memorandum ; 
....  but  I  think  it  by  no  means  improbable  that, 
in  speaking  of  himself  as  trustee  in  that  memorandum, 
Clark  may  have  meant  no  more  than  that  he  con- 
sidered himself  a  trustee  with  reference  to  the  duty 
which  he  had  undertal^en  for  the  payment  of  Matthews' 
debts ;  and  at  all  events  the  memorandum  does  not 
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show  what  was  the  trust  to  which  it  refers,  and  I 
thinky  therefore,  that  no  trust  in  favour  of  Mrs. 
Matthews  can  be  founded  upon  it." 

3;  In  Kilpin  v.  Kilpin  (A),  a  person  transferred 
stock  into  the  name  of  an  illegitimate  daughter  and 
her  husband  and  their  two  eldest  children,  and  by 
parol  declaration,  confirmed  bj  an  unsigned  entry 
in  a  memorandum  book,  declared  that  such  invest- 
ments were  to  be  for  the  benefit  of  all  his  daughter's 
children.  Held,  a  good  declaration  of  trust,  as  the 
stock  was  mere  personalty. 

4.  So  in  McFadden  v.  Jenkins  {%)  a  creditor  desired 
his  debtor  to  hold  the  debt  in  trust  for  A.  The 
debtor  acquiesced,  and  paid  over  part  of  the  money 
to  A. ;  and  it  was  held  that  the  creditor  had  made  a 
valid  declaration  of  trust,  and  had  constituted  the 
debtor  a  trustee  of  the  debt  for  A. 

5.  But  where  the  trust  is  testamentary,  that  is  to 
say,  only  intended  to  operate  after  death,  the  trust 
must,  in  the  absence  of  frauds  be  contained  in  a  duly 
executed  or  attested  will  or  codicil.  Thus,  in  the 
very  recent  case  of  Re  BoyeSy  Boyes  v.  Carritt  (k),  a 
testator,  who  died  in  1882,  made  a  will  devising  and 
bequeathing  all  his  property  to  the  defendant  Carritt, 
and  appointing  him  sole  executor.  Mr.  Carritt,  who 
was  the  solicitor  of  the  testator  and  drew  the  will, 
gave  evidence  to  the  effect  that  the  intention  of  the 
testator  was  that  he  should  hold  the  property  as  trustee 


'h)  1  M.  &  K.  521. 
U)  1  Ph.  163. 

[k)  Times  Bep.,  March  Slat,  1884,  probably  reported  in 
full,  L.  E.,  26  or  26  Oh.  Div. 
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for  objects  of  the  testator's  bounty,  who  were  to  be 
afterwards  indicated  by  him.  No  direction,  however, 
on  the  subject  was  given  by  the  testator  in  his  life- 
time, but  after  his  death  two  letters  were  found, 
written  by  him  to  Mr.  Oarritt,  and  sealed  up,  in  both 
of  which  he  expressed  a  desire  that  Mr.  Carritt  should 
have  25/.  to  buy  a  trinket  in  memory  of  him,  and  that 
all  the  rest  of  the  property  should  go  to  a  lady  named 
Brown.  That  lady  gave  confirmatory  evidence,  stating 
that  the  testator  told  her  that  he  had  written  the  two 
letters,  and  that  he  had  written  two  for  further  secu- 
rity in  case  one  should  be  lost ;  that  he  also  informed 
her  where  the  letters  were,  and  directed  her,  in  case 
of  his  death,  to  forward  them  to  Mr.  Oarritt,  which 
she  did.  Under  these  circumstances,  it  being  clear 
that  Mr.  Carritt  was  a  trustee^  the  question  was  whether 
the  trust  for  the  lady,  Mrs.  Brown,  wa.s  valid  and  effec- 
tual, or  whether  the  court  must  declare  him  a  trustee 
for  the  next-of-kin.  Mr.  Justice  Kay,  after  examin- 
ing the  authorities,  came  to  the  conclusion  that,  as 
the  law  stood,  if  a  trust  was  not  declared  by  a  testator 
when  his  wiU  was  made,  then,  in  order  to  make  the 
trust  binding,  it  was  essential  that  it  should  be  com- 
municated to  the  devisee  or  legatee  in  the  testator's 
lifetime,  and  that  he  should  accept  that  particular 
trust.  A  devisee  or  legatee  could  not,  by  accepting  an 
indefinite  trust  of  this  kind,  enable  a  testator  to  make 
an  unattested  codicil.  His  Lordship  regretted  that 
the  trust  should  fail,  but  he  was  bound  to  declare, 
Mr.  Carritt  having  admitted  himself  to  be  a  trustee^  that 
the  trust  was  for  the  next-of-kin.  The  reader  must, 
in  reading  this  case^  bear  in  mind  that  Mr.  Carritt 
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admitted  that  he  knew,  when  he  prepared  the  will, 
that  he  was  not  meant  to  take  beneficially,  and  there- 
fore, of  course,  it  would  have  been  personal  fraud  on 
his  part  if  he  had  daimed  to  do  so.  If,  however,  he 
had  not  known  the  non-beneficial  nature  of  the  be- 
quest, the  subsequent  letters  of  the  testator  would  not 
have  been  sufficient  to  have  deprived  Mr.  Carritt  of 
the  beneficial  interest,  and  consequently  neither  Mrs. 
Brown  or  the  next-of-kin  would  have  taken  any- 
thing. Whether,  however,  Mr.  Carritt  had  or  had  not 
known,  when  the  will  was  made,  that  he  was  only  in- 
tended to  take  as  trustee,  yet,  if  the  testator  had  sub- 
sequently communicated  to  him  that  he  was  not  to  take 
beneficially,  and  had  either  declared  specific  trusts  of 
the  property,  or  had  simply  said  that  he  had  not  yet 
made  up  his  mind  upon  what  trusts  it  should  be  held, 
and  if  Mr.  Carritt  had  expressly  assented  to  act  as 
trustee^  then,  as  his  assent  would  have  operated  to  in- 
duce the  testator  not  to  alter  his  will,  Mr.  Carritt 
would  have  been  bound  to  take  the  property  as 
trustee  simply,  and  to  carry  out  the  testator's  in- 
tention. 

6.  And  so,  where  a  father  is  induced  not  to 
make  a  will  by  statements  of  his  heir  presumptive 
that  the  latter  would  make  suitable  provision  for  his 
immediate  relatives,  the  court  considers  that  that  is  a 
fraud,  and,  notwithstaading  the  statute,  will  obKge 
the  heir  to  make  a  provision  in  conformity  with  his 
implied  obligation  (/).    For  (as  was  said  by  Lord 


(Z)  Sdlack  V.  Harris,  6  Vin.  Ab.  621 ;  Strickland  v.  Aldridge, 
9  V.  219. 


^^^BBBBPB^— "^^ 
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Westbiiry,  in  McCormick  v.  Orogan  (m) )  "  the  oourt 
has  from  a  very  early  period  decided  that  even  an  act 
of  paxliament  shall  not  be  used  as  an  instrument  of 
fraud;  and  if  in  the  machinery  of  effectuating  a 
fraud  an  act  of  parliament  intervenes,  a  court  of 
equity  does  not,  it  is  true,  set  aside  the  act  of 
parliament,  but  it  fastens  upon  the  individual  who 
gets  a  title  under  that  act,  and  imposes  upon  him 
a  personal  obligation,  because  he  applies  the  act  as  an 
instrument  for  accomplishing  a  fraud.  In  this  way 
a  court  of  equity  has  dealt  with  the  Statute  of  Frauds, 
and  in  this  manner  also  it  deals  with  the  Statute  of 
Wills ;  and  if  an  individual  on  his  deathbed,  or  at 
any  other  time,  is  persuaded  by  his  heir-at-law  or 
next-of-kin  to  abstain  from  making  a  will,  or  if  the 
same  individual,  having  made  a  wUl,  communicates 
the  disposition  to  the  person  on  the  fa.ce  of  the  will 
benefited  by  that  disposition,  but  at  the^same  time 
says  to  that  individual  that  he  has  a  purpose  to  answer 
which  he  has  not  expressed  in  the  wiQ,  but  which  he 
depends  upon  the  disponee  to  carry  into  effect,  and 
the  disponee  assents  to  it,  either  expressly  or  by  any 
mode  of  action  which  the  disponee  knows  must  give 
to  the  testator  the  impression  and  belief  that  he  fully 
assents  to  the  request,  then  undoubtedly  the  heir-at« 
law  in  one  case,  and  the  disponee  in  the  other,  will  be 
converted  into  trustees,  simply  on  the  principle  that 
an  individual  shall  not  be  benefited  by  his  own  per- 
sonal fraud." 

7.  And  so  where  the  plaintiff  had  assigned  to  the 


• 


(m)  L.  E.,  4  H.  L.  82. 
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defendant  an  agreement  for  a  lease,  in  form  abso- 
lutely, but  there  appeared  to  have  been  a  parol 
collateral  arrangement  that  the  defendant  should 
hold  part  of  the  premises  in  trust  for  the  plaintiff ,  it 
was  held  that  such  a  trust  oould  be  proved  by  parol 
evidenoe;  for  (assuming  the  arrangement  to  have 
been  in  fact  made)  to  exclude  parol  evidence,  would 
operate  to  effectuate  a  fraud  (n). 

(n)  Bw^l\  V.  TutU,  L.  E.,  16  Eq.  182. 


r.  G 
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SUB-DIVISION  in. 

Validity  of  Declared  Trusts  in  relation 

TO  Latent  Matters. 

Art.  2L  Who  may  he  a  Settlor. 
,,     22.  Who  may  he  a  Cestui  que  Trust, 
,,     23.  Validity  as  hetween  Settlor  and  Cestui  que  Trust, 

24.  Validity  as  against  Creditors, 

25.  Validity  as  against  Trustee  in  Bankruptcy, 

26.  Validity  as  against  subsequent  Purchasers, 


Art.  21. — Who  may  be  a  Settlor. 

Every  person  who  can  hold  or  dispose 
of  any  legal  or  equitable  (a)  estate  or 
interest  in  property,  may  create  a  trust 
in  respect  of  such  estate  or  interest. 

Illust. — 1.  Practically  speaking,  an  infant  can- 
not now  efEeotually  dispose  of  property  so  as  to  bind 
himself ;  and,  therefore,  cannot  in  general  make  an 
irrevocable  settlement.  However,  males  over  the  age 
of  twenty  and  females  over  the  age  of  seventeen 
years  can  now  upon  marriage,  with  the  approbation 
of  the  High  Court  (acting  in  pursuance  of  the  power 
given  to  it  by  the  statute  18  &  19  Vict.  c.  43,  ex- 
plained by  23  &  24  Vict.  c.  83),  make  binding 
settlements  of  real  and  personal  estate  belonging  to 

(a)  Gilbert  Y,  Overton,  2  H.  &  M.  110;  Kehewich  y*  Manning y 
1  Hare,  464 ;  Donaldson  v.  Donaldson,  Kay,  711. 
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them   in  possession,  reversion,  remainder    or    ex- 
pectancy. 

2.  A  married  woman  under  the  old  law  could 
not  dispose  of  her  property  without  the  consent  and 
joinder  of  her  husband,  and  in  accordance  with  the 
provisions  of  the  Fines  and  Recoveries  Abolition  Act. 
But  with  regard  to  property  which  was  her  separate 
property  in  equity  under  a  settlement,  she  was,  and 
now  under  the  Married  Women's  Property  Act,  1882 
(with  regard  to  property  coming  within  that  act)  she 
is,  considered  a  feme  sole,  and  may  therefore  either 
dispose  of  it  or  settle  it  (imless  restrained  from  antici- 
pating it)  (J).  So,  again,  she  may  dispose  of  property 
over  which  she  ha.s  a  general  power  of  appointment, 
and  her  husband's  concurrence  is  not  necessary  (c) ; 
and  as  she  can  dispose  of  it,  so  also,  in  accordance 
with  the  rule,  she  can  create  a  trust  in  respect  of  it  (rf). 

3.  A  convict  while  such  {u  e.  until  he  has  worked 
out  his  sentence  or  been  pardoned)  is  incapable  of 
disposing  of  his  property ;  and,  consequently,  cannot 
create  a  valid  trust  in  respect  of  it  (e). 


Art.  22. — WTio  may  he  a  Cestui  qtie  Trust. 

Every  person  who  can  hold  property  may 
lawfully  be  a  cestui  que  trust  of  it  (/) ; 


(h)  See  judgment  in  Noble  v.  Willocky  L.  £.,  8  Oh.  787. 

(c)  Burnet  v.  Mann,  1  Vez.  166 ;  Wright  v.  Lord  Oadogany 
2  Eden,  239;  Boe  d.  Blomfield  v.  Eyre,  5  0.  B.  713;  Lady 
TraveVs  case,  cit.  3  Atk.  711. 

{d)  See  judgment  of  Westbury,  L.  0.,  in  Taylor  v.  Meads, 
34  L.  J.,  Ch.  203;  13  W.  E.  394. 

ie)  33  &  34  Vict.  c.  23. 

(/)  Lew.  39. 

g2 
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but  a  cestui  que  trust  must  be  a  human 
being  or  beings  [g), 

Illust. — 1.  A  corporation  cannot  be  cestui  que 
trusts  of  lands  without  licence  under  the  Mortmain 
Acts  (A), for  without  such  licence  it  cannot  hold  lands, 
and  therefore  cannot  take  through  the  medium  of  a 
trust. 

2.  Similarly,  before  the  act  33  Vict.  c.  14,  an 
alien,  as  he  could  hold  property  against  everyone 
except  the  crown,  could  also  be  cestui  que  trust  of 
land  as  against  everyone  except  the  crown  {i) ;  but 
as  he  could  not  take  a  legal  estate  by  operation  of 
law,  so  likewise  he  could  not  be  a  cestui  que  trust 
by  act  of  law  (A;).     As  the  above  act  is  not  retro-  y 

spective,  it  would  seem  that  aliens  who  acquired  lands 
anterior  to  the  passing  of  the  act  are  not  protected 
by  it,  and  that  the  crown  is  entitled  to  all  lands  of  * 

which  they  are  cestui  que  trust  (/). 


Art.  23. —  Validity  as  between  Settlor  and  Cestui 

qtce  Trust. 

a.  A  settlor  cannot  (in  the  absence  of 
express  power)  revoke  or  Tary  a 
voluntary  trust  (m)  (and,  k  fortiori,  a 

{g)  Richard  v.  Robson^  31  B.  244;  Lloyd  v.  Lhyd^  2  Sim., 
N.  S.  255 ;  Thompson  v.  Shakespeare,  Johns.  612 ;  Fowler  v. 
Foivler,  33  B.  616;  Fisk  v.  AU.-Gen.,  L.  E.,  4  Eq.  521; 
Hunter  v.  Bullock,  L.  E.,  14  Eq.  45 ;  Dawson  v.  Small,  L.  E., 
14  Eq.  104 ;  and  see  p.  72,  supra. 


(h)  Lew.  40. 


i)  Barrow  v.  Wadkin,  24  B.  1 ;  Ritson  v.  Stordy,  3  Sm.  & 
Gift.  230;  Sharpe  v.  St,  Saveur,  L.  E.,  7  Oh.  351. 

[k)  Calvin^s  case,  7  Eep.  49. 

J)  Sharpe  v.  St.  Saveur,  supra. 

m)  Crabbe  v.  Crabbe,  1  M.  &  K.  506;  Sidmouth  v.  Sid- 
mouth,  2  B.  455. 
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trust  based  upon  valuable  consider* 
ation) — 

(1)  Unless  the  very  object  with 
which  the  trust  was  created  has  ceased 
to  exist  (w),  or 

(2)  Unless  there  has  been  some 
fraud  or  undue  influence  exercised  to 
induce  him  to  create  the  trust  (o),  or 

(3)  Unless  he  executed  the  settle- 
ment in  ignorance  or  mistake  as  to  its 
legal  effect  (jt?). 

/3,  He  cannot  revoke  or  vary  it  in  the  two 
latter  cases  (1  and  2)  if  he  has  ac- 
quiesced in  or  acted  upon  the  settle- 
ment after  the  influence  has  ceased,  or 
after  he  has  become  aware  of  the  legal 
effect  of  the  settlement  (q). 

y.  But  (at  all  events  where  the  cestui  que 
trust  stood  in  the  relation  of  parent  (r), 
guardian,    counsel,   solicitor,    doctor. 


(n)  See  Essery  v.  Cowland,  W.  N.  1884,  p.  39. 

(o)  Osmond  v.  Fitzroy,  3  P.  W.  129 ;  Huguenin  v.  Baaeley^ 
14  V.  273 ;  Dent  v.  Bennett,  4  M.  &  C.  277 ;  Eoghton  v. 
Roghton,  15  B.  299 ;  Cook^  y.  Lamotte^  15  B.  234. 

(p)  Phillips  V.  Mullingsy  L.  K.,  7  Ch.  244 ;  Fanshawe  v. 
Welsby,  30  B.  343 ;  and  see  as  to  mistake  where  a  proyision 
for  daughters  was  omitted  by  the  engrossing  clerk,  Be  Danielle 
L.  K.,  1  Ch.  Diy.  375;  and  see  Clarke  v.  Oirdwood,  L.  E., 
7  Oh.  Div.  9. 

Davies  v.  Davies,  L.  B.,  9  Eq.  468,  and  cases  cited. 
Davies  v.  Davies^  sup. 


i?i 
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priest,  or  trustee  (s)  to  the  settlor)  it  is 
incumbent  upon  the  cestui  que  trust 
to  prove  that  all  the  provisions  are 
proper  and  usual,  or,  if  there  are  any 
unusual  provisions,  that  they  were 
brought  to  the  knowledge  of,  and  were 
understood  by,  the  settlor  (if).  No 
general  rule  can  be  laid  down  as  to 
what  are  proper  and  usual  provisions ; 
but  a  power  of  revocation  is  not 
essential  (^),  nor  is  the  advice  of  an 
independent  solicitor  (u). 

Illust. — 1.  A  father  transferred  a  sum  of  stock  into 
the  joint  names  of  his  son  and  a  banker,  and  told  the 
latter  to  carry  the  dividends  to  the  son's  account ; 
the  father  subsequently  made  a  codicil  to  his  will, 
attempting  to  falsify  the  trust  thus  declared.  The 
Master  of  the  Eolls,  however,  said  :  "  If  the  transfer 
is  not  ambiguous,  but  a  clear  and  unequivocal  act,  I 
must  take  it  on  the  authorities  that  for  explanation 

there  is  plainly  no  place.    If,  then,  it  cannot 

be  admitted  to  explain,  still  less  can  it  be  allowed  to 
qualify  the  operation  of  the  previous  act,  the  transfer 
being  held  an  advancement,  nothing  contained  in  the 


(«)  Hylton  V.  Hylton^  2  Vez.  547 ;  Hunter  v.  AthinSy  3  M.  & 
K.  113  ;  Tale  v.  WiUiamson,  L.  E.,  2  Ch.  65. 

{fj  FhillipB  V.  Mulh'ngs,  supra ;  and  see  Henry  v.  Armstrongf 
L.  E.,  18  Ch.  Div.  668. 

(tt)  Bainhrigge  v.  Browne,  L.  E.,  18  Ch,  Div.  188;  per 
Fry,  J. 
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oodicily  nor  any  other  matter  ex  post  f  acto,  can  ever 
be  allowed  to  alter  what  has  been  alrecwiy  done"  (a?). 
2.  In  Phillips  y.  MulUnga  {y)  the  facts  were  these. 
A  yotmg  man  of  improvident  habits,  being  entitled 
to  a  sum  of  money,  wm  induced,  by  the  trustee  of  the 
money  and  by  a  solicitor,  to  execute  a  settlement  by 
which  he  assigned  a  part  of  the  money  to  trustees 
upon  trust  to  invest  and  to  pay  him  during  his  life 
the  income  thereof  as  they  should  think  fit,  and  after 
his  death  upon  trust  for  his  wife  and  children  (if 
any),  and  in  default  thereof  and  subject  thereto 
upon  trust  for  certain  of  his  cousins.  There  was 
no  power  of  revocation  or  of  appointment,  nor  a 
power  to  nominate  new  trustees ;  the  deed  was,  how- 
ever, fully  explained  to  him  before  its  execution,  and 
his  attention  called  to  the  particular  clauses.  Some 
years  afterwards  he  attempted  to  upset  this  deed, 
but  the  court  held  that  it  was  irrevocable.  Lord 
Hatherley  saying :  ^^  It  is  clear  that  anyone  taking 
any  advantage  under  a  voluntary  deed  and  setting 
it  up  against  the  donor  must  show  that  he  thoroughly 
understood  what  he  was  doing ;  it  cannot,  however, 
be  laid  down  that  such  a  deed  would  be  voidable 
unless  it  contained  a  power  of  revocation"  (2).  In 
Henry  v.  Armstrong  {a)  Kay,  J.  (whose  attention 
does  not  seem  to  have  been  called  to  Phillips  v. 
Mullings)y  laid  down  the  law  rather  more  favourably 


Cfdbbey,  Crabhey  supra. 


(x\  CrahheY*  Crabhey  supra, 
fy)  Supra. 

(z)  See  also  Hoghton  v.  ffoghton,  15  B.  278 ;  and  HaU  v» 
HcUfy  L.  K.,  8  Ch.  329. 
(o)  L.  E.,  18  Oh.  Div.  668. 
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to  the  oestuis  que  trust,  saying :  ''  No  doubt  there 
are  to  be  found  in  the  reported  cases,  dicta  to  the 
effect  that  the  onus  of  supporting  a  voluntary  deed 
rests  upon  those  who  set  it  up ;  but  I  do  not  think 
that  these  dicta  go  so  far  as  to  say,  that  whenever  a 
voluntary  settlement  is  impeached  on  any  ground 
whatever,  the  onus  is  at  once  thrown  on  those  who 
would  maintain  it.  As  I  understand  it,  the  law  is, 
that  anybody  of  full  age  and  sound  mind,  who  has 
executed  a  voluntary  deed  by  which  he  has  denuded 
himself  of  his  own  property,  is  bound  by  his  own 
act,  and  if  he  comes  to  have  the  deed  set  aside — 
especially  if  he  comes  a  long  time  afterwards — ^he 
must  prove  some  substantial  reason  why  the  deed 
should  be  set  aside."  It  is  respectfully  apprehended 
that  Mr.  Justice  Kay's  dictum  is  quite  consistent 
with  Lord  Hatherley's,  for  the  latter  merely  says 
that  where  the  cestuis  que  trust  set  up  the  deed 
against  the  donor  the  onus  is  upon  the  cestuis  que 
trust,  while  Mr.  Justice  Kay  says,  that  where  the 
settlor  asks  to  have  the  deed  set  aside^  the  onus  is  upon 
him  (unless  indeed  the  cestuis  que  trust  occupied  a 
fiduciary  position  towards  the  settlor).  In  short,  the 
onus  is,  in  general,  upon  the  person  seeking  relief. 

3.  In  the  recent  case  of  Button  v.  Thompson  (6), 
the  late  Sir  G-eorge  Jessel,  M.  E.,  said,  "  I  emphati- 
cally disagree  with  the  groimd  on  which  some  judges 
have  set  aside  voluntary  settlements,  namely,  that 
there  were  provisions  in  them  which  were  not  proper 
to  be  inserted  in  such  settlements.     It  is  not  the 

(6)  I..  B.,  23  Ch.  D.  278. 
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proYinoe  of  a  Court  of  Justice  to  decide  on  what 
terms  or  conditions  a  man  of  competent  understand* 
ing  may  choose  to  dispose  of  his  property.  If  he 
thoroughly  understands  what  he  is  ahout,  it  is  not 
the  duty  of  a  Court  of  Justice  to  set  aside  a  settle- 
ment which  he  chooses  to  execute,  on  the  ground 
that  it  contams  clauses  which  are  not  proper.  No 
doubt  if  the  settlement  were  shown  to  contain  pro- 
visions so  absurd  and  improvident  that  no  reasonable 
person  would  have  consented  to  them,  or  if  provisions 
were  omitted  that  no  reasonable  persons  would  have 
allowed  to  be  omitted,  that  is  an  argument  that  he  did 
not  understand  the  settlement.  But  in  no  other  way 
would  it  be  a  reason  for  setting  it  aside."  This  case, 
coupled  with  Phillips  v.  Mullings  (supra),  must  be 
taken  to  have  definitely  overruled  the  previous  deci- 
sions in  Coutts  V.  Acwarth  (c),  Wbllaston  v.  Tribe  (d), 
and  Everitt  v.  Everitt  (e),  which  in  effect  laid  it  down 
that  the  absence  of  a  power  of  revocation  was  fatal  to 
the  validity  of  a  voluntary  settlement. 

4.  On  the  other  hand,  in  the  leading  case  of 
Huguenin  v.  Baseley  (/),  where  a  widow  lady,  very 
much  under  the  influence  of  a  clergjnnan,  made 
a  voluntary  settlement  in  his  favour,  it  was  held  to 
be  invalid. 

5.  So,  where  a  deed  conferring  a  benefit  on  the 
settlor's  father  is  executed  by  a  child  who  is  not  ye<" 
emancipated  from  his  father's  control,  if  the  deed  is 
subsequently  impeached  by  the  child,  the  onus  is  on 


(c)  L.  R,  8  Eq.  668.  it)  L.  R.,  10  Eq.  405. 

(d)  L.  B.,  9  Eq.  44.  (/)  14  V.  273. 
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the  father  to  show  that  the  child  had  independent 
advice,  and  that  he  executed  the  deed  with  full 
knowledge  of  its  contents,  and  with  a  free  intention 
of  giving  the  father  the  benefit  conferred  by  it.  If 
this  onus  be  not  discharged,  the  deed  will  be  set 
aside  {g), 

6.  So,  where  a  father  induced  a  young  son, 

who  waa  still  under  his  roof,  and  subject  to  his  influ- 
ence,  to  make  a  settlement  in  favour  of  his  step- 
brothers and  sisters,  it  was  held,  that  if  the  son  had 
applied  promptly,  the  court  would  have  set  it  aside ; 
but  that  as  he  had  remained  quiescent  for  some 
years,  and  had  made  no  objection  to  the  course 
which  he  had  been  persuaded  to  f oUow,  he  was  not 
entitled  to  relief ;  on  the  ground  that  by  so  doing, 
he  had  in  his  maturer  years  practically  confirmed 
that  which  he  had  done  in  his  early  youth  (A).  Nor 
will  the  court  interfere  where  the  settlor  subsequently 
acts  under  the  deed,  or  does  something  which  shows 
that  he  recognizes  its  validity,  unless  indeed  he  was 
ignorant  of  the  effect  of  the  settlement  at  the  date 
of  such  recognition  (*). 

7.  Where  a  person,  apparently,  at  the  point  of 
death,  signed  a  settlement  of  which  he  recollected 
nothing,  which  was  never  read  to  him,  and  in  which 

y(g)  Bainbrigge  v.  Browne,  L.  E.,  18  Oh.  Div.  188 ;  and  see 
Kem'pson  v.  Ashbecy  L.  £.,  10  Oh.  Ap.  15,  and  cases  there 
cited. 


M.  P.  0.  376 ;  Wright  v.  Vanderplanky  2  K.  &  J.  1 ;  MUner 
V.  Lord  Harewoodf  18  V.  259 ;  Daviea  v.  Davies,  L.  B.,  9  Eq, 
468.    As  to  ignorance,  see  Lister  v.  Hodgson,  L.  B.,  4  Eq.  30. 
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a  power  of  revocation  was  purposely  omitted  by  the 
solicitor,  on  the  ground  that  he  knew  the  variable 
character  of  the  settlor,  and  there  was  also  evidence 
that  the  settlor  thought  that  he  was  executing 
the  settlement  in  place  of  a  will,  it  was  held  that 
the  settlement  was  revocable  (A). 

8.  Where  a  settlor  has  been  induced  by  fraud 
to  make  a  settlement,  (whether  voluntary  or  based 
upon  value,)  it  wiU  not  be  enforced ;  as,  for  instance, 
where  a  wife  induces  her  husband  to  execute  a  deed 
of  separation,  in  contemplation  of  a  renewal  of  illicit 
intercourse  (/).  Where,  however,  it  is  not  in  her 
contemplation  at  the  time,  but  she  does  in  fact  sub- 
sequently commit  adultery,  then  as  there  was  no 
original  fraud,  the  subsequent  adultery  will  not 
avoid  the  settlement  (m), 

8.  Even  where  there  is  valuable  consideration 
given,  but  the  settlor  is  infirm  and  ignorant,  and 

there  is  reason  to  suppose  that  he  did  not  fully 
understand  the  transaction,  it  will  be  set  aside,  unless 
it  be  proved  that  full  value  was  given  (n). 

9.  As  an  example  of  the  action  of  the  court  where 
the  settlor  has  mistaken  the  effect  of  the  settle- 
ment, the  case  of  Nanney  v.  Williams  (o)  may  be 
referred  to.    There  the  settlor  made  an  irrevocable 


(le\  Fanahaw  v.  WeUby,  30  B.  243. 

\l)  Brown  v,  Browriy  L.  E.,  7  Eq.  185 ;  and  see  Evavis  v. 
Garrington,  2  D.,  F.  &  J.  481 ;  and  Evans  v.  Edmonds,  13  0. 
B.  777. 

(m)  Seagrave  v.  Seagrave,  13  V.  443. 

(n)  Baker  v.  Monky  33  B.  719 ;  Clark  v.  Malpaa,  31  B.  80; 
Linqtuxte  v.  Ledger,  2  Giff.  137 ;  and  see  (JEofke  v.  BoUng^ 
broke,  L.  E.,  2  App.  Gas.  814. 

(o)  22  B.  452. 
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Toluntaiy  setdement  in  favour  of  a  relation  who 
also  acted  as  his  solicitor.  The  court  considered  from 
the  evidence  that  the  settlor  had  intended  to  reserve 
to  himself  a  power  of  revocation,  and  held  that, 
although  the  deed  was  otherwise  imobjectionahle, 
and  would  have  been  valid  if  the  settlor  had  died 
intestate  and  without  having  revoked  it,  yet  that 
having  devised  the  property  by  his  wUl,  he  had 
exercised  the  power  of  revocation  which  ought  to  have 
been  inserted,  and  that  the  settlement  was  conse- 
quently avoided. 


Art.  24. — Validity  as  against  Creditors, 

Every  trust  of  freehold,  copyhold  (j»),  or 
leasehold  lands  or  hereditaments,  cor- 
poreal or  incorporeal,  or  of  such  kinds 
of  goods  and  chattels  as  are  capable  of 
being  taken  in  execution  (j^),  is  void  as 
against  existing  and  future  creditors  of 
the  settlor,  in  the  following  cases : — 

«•  If  there  is  direct  and  positive  evi- 
dence of  an  intention  to  defeat  or  delay 
such  creditors,  independently  of  the 
consequences  which  may  have  followed. 


{p)  Fonnerlv  not  included  [MaUhewB  r.Feavery  1  Oox,  272), 
but  now  included  by  effect  of  1  &  2  Yict.  c.  110,  s.  11. 

{q)  Rider  y.  Kidder^  10  Y.  360.  As  to  what  eoods  come 
under  this  description,  see  Barrack  v.  McCuUow,  3  K.  &  J. 
110 ;  Stokoe  v.  Cowan,  29  B.  637.  And  as  to  choses  in  action, 
NoraU  v.  Dodd,  Or.  &  Ph.  100 ;  and  1  &  2  Vict.  c.  110. 
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or  which  might  have  been  expected  to 
follow  the  trust  (r). 

/S.  If  (although  there  is  no  direct  proof 
of  such  intention)  the  trust  is  voluntary, 
and  the  circumstances  are  such  that  it 
must  necessarily  have  the  effect  of  defeat- 
ing or  delaying  such  creditors,  and 
whether  some  of  the  debts  existing  at 
the  date  of  the  trust  still  remain 
unpaid  (5)  or  not  (if).  The  mere  fact 
that  such  a  trust  has  in  the  event  de- 
feated or  delayed  creditors  is  not  suffi- 
cient unless  that  was  its  probable  result 
{sembU). 
Such  trusts  are,  however,  valid  quk  per- 
sons who  are  bond  fide  purchasers  for 
valuable  consideration  (w),  whether  from 

(r)  Freeman  v.  Pope^  L.  B.,  5  Oh.  640 ;  Spirett  v.  Wittows, 
11  Jur.,  N.  S.  70;  Harman  v.  Eichards,  10  Ha.  89;  Strong 
v.  Strong,  18  B.  511 ;  Columbine  v.  Penhall,  1  Sm.  &  Q.  228 ; 
BoU  V.  Smith,  21  B.  511 ;  Reete  Eiver  Co,  v.  Attufdl,  L.  B., 
7  Eq.  347  ;  Barling  v.  Bishop,  29  B.  417  ;  Be  Peareon,  L.  B., 
3  Ch.  Div.  807. 

(«)  Freeman  v.  Pope,  supra ;  Lttsh  v.  Wilkinson,  6  V.  384  ; 
Holmes  v.  Penny,  3  K  &  J.  99 ;  Scarf  v.  Soulby,  1  M.  &  G. 
376 ;  Thompson  v.  Webster,  7  Jur.,  N.  S.  631. 

{t)  Taylor  v.  Coenen,  L.  B.,  1  Ch.  Div.  636 ;  but  see  Kidney 
V.  Coussmaker,  12  V.  136;  Townsend  v.  WestacoU,  4  B.  68; 
Richardson  v.  Smallwood,  Jac.  668 ;  Jenkyn  y.  Vaugha/n,  3  Dr. 
419 ;  Freeman  v.  Pope,  supra. 

(m)  George  v.  Milbanhe,  9  V.  189 ;  Daubeney  v.  Codcbum, 
1  Mer.  638.  And  where  the  oonsideration  was  marriage,  and 
the  intended  wife  knew  nothing  of  the  fraudulent  intention, 
the  settlement  was  held  good  qu&  her  and  her  children  {Kevan 
V.  Crawford,  L.  B.,  6  Oh.  Diy.  29). 
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the  settlor  or  from  the  persons  claiming 
imder  such  trusts. 

Obs. — ^In  the  above  rule  I  have  attempted  to 
digest  the  decisions  upon  the  construction  of  the 
statute  13  Eliz.  C.  5,  passed  "for  the  avoiding  of 
feigned,  covinous,  and  fraudulent  feoffments,  &c., 
contrived  of  malice,  fraud,  covin,  collusion,  or  guile, 
to  delay,  hinder,  or  defraud  creditors  or  others,"  by 
which  it  was  enacted,  that  "all  and  every  feoffment, 
gift,  grant,  alienation,  bargain,  and  conveyance  of 
lands,  tenements,  hereditaments,  goods,  chattels,  or 
any  of  them,  by  writing  or  otherwise,  and  all  and 
every  bond,  suit,  judgment,  and  execution  to  and  for 
any  intent  or  purpose  before  declared  and  expressed, 
shall  be  deemed  and  taken  only  as  against  that  per- 
son or  persons,  his  or  their  heirs,  successors,  executors, 
administrators  and  assigns  whose  action,  suits,  debts, 
accounts,  damages,  penalties,  forfeitures,  heriots, 
mortuaries  and  reliefs  by  such  guileful,  covinous  or 
fraudulent  devices  and  practices  as  is  aforesaid  are, 
shall,  or  might  be  in  any  ways  disturbed,  delayed  or 
defrauded,  to  be  clearly  and  utterly  void,  frustrate 
and  of  none  effect;  any  pretence,  colour,  feigned 
consideration,  or  any  other  matter  or  thing  to  the 
contrary  notwithstanding."  By  the  fifth  section  it 
was  provided  that  the  act  should  not  extend  to  any 
estate  or  interest  in  lands,  &o.,  or  goods,  &c.,  assured 
upon  good  consideration  and  bona  fide  to  any  person 
not  having  at  the  time  of  such  assurance  any  notice 
or  knowledge  of  such  covin,  fraud  or  collusion. 

Illust. — 1.  In  Twynne^s  case  (ic)  one  Pierce  was 

{x)  1  Sm.  L.  0.  1. 
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indebted  to  Twynne  in  407.  and  to  C.  in  200/.  C. 
brought  an  action  for  his  debt,  and,  pending  the  result, 
Pierce  conveyed  all  his  goods,  to  the  value  of  300/., 
to  Twynne  in  satisfaction  of  his  debt;  but  Pierce 
continued  in  possession  of  them.  Here  the  court 
held  that  there  was  direct  evidence  of  an  intention 
on  the  part  of  Pierce  to  hinder  and  delay  0. ;  and  that 
although  Twynne  had  given  valuable  consideration 
for  the  goods,  yet  he  was  privy  to  the  fraud,  and 
consequently  could  not  avail  himself  of  the  proviso 
in  sect.  5.  Stress  was  laid  upon  the  fact  that  Pierce 
was  allowed  to  remain  in  possession  of  the  goods, 
although  the  conveyance  purported  to  be  not  a  mere 
mortgage,  but  an  absolute  alienation.  Had  it  been 
a  mortgage,  of  course  the  mere  fact  of  the  mort- 
gagor retaining  possession  would  have  been  no  badge 
of  fraud,  as  it  is  one  of  the  usual  incidents  of  a 
mortgage  {y).  The  main  and  substantial  point,  how- 
ever, which  the  court  decided  was,  that  it  was  ob- 
vious, for  divers  reasons,  that  the  conveyance  was  a 
mere  fraudulent  arrangement  between  Twynne  and 
Pierce  to  shelter  the  latter  from  the  just  demands  of 
his  creditors,  and  was  therefore  void  under  the 
statute. 

2.  So,  again,  where  a  director  of  a  company  was 
sued  by  the  company,  and  fearing  that  a  judg- 
ment would  be  given  against  him,  made  a  volun- 
tary assignment  to  his  daughter  of  all  his  property, 
it  was  held  that  the  fraudulent  intention  was  mani- 
fest, and  that  the  settlement  was  void  as  against  the 

(y)  Edwards  v.  Harhen,  2  T.  E.  587. 


96  VALIDITY  OP  DECLARED  TRUSTS. 

company,  although  they  were  not  creditors  at  the 
time,  and  it  did  not  appear  that  there  were  any  cre- 
ditors at  the  time  (2).  Even  though  the  daughter 
was  no  party  to  the  fraud,  yet  she  was  not  protected, 
because  she  had  not  given  valuable  consideration. 

3.  And  so,  again,  in  Spirrett  v.  Willows  {a),  the 
settlor  being  solvent  at  the  time,  but  having  con- 
tracted a  considerable  debt  which  would  fall  due  in 
the  course  of  a  few  weeks,  made  a  voluntary  settle- 
ment by  which  he  withdrew  a  large  portion  of  his 
property  from  the  payment  of  debts,  after  which  he 
collected  the  rest  of  his  assets  and  spent  them  in  the 
most  reckless  way,  thus  depriving  the  expectant  cre- 
ditor of  the  means  of  being  paid.  In  that  case  there 
was  dear  and  plain  evidence  of  an  actual  in- 
tention  to  defeat  creditors,  and  accordingly  the 
settlement  was  set  aside. 

4.  Again,  a  trader,  who  had  for  many  years  carried 
on  the  business  of  a  baker  and  had  saved  money, 
being  about  to  purchase  a  grocery  business  which  he 
intended  to  carry  on  in  addition  to  the  other,  made 
a  voluntary  settlement  of  the  bulk  of  his  property 
for  the  benefit  of  his  wife  and  children.  He  after- 
wards bought  the  grocery  business  and  carried  it  on 
for  about  six  months,  but  lost  money  by  it.  He  then 
sold  it  for  as  much  money  as  he  had  given  for  it, 
and  afterwards  carried  on  the  baker's  business  alone 
tuitil,  about  three  years  after  the  execution  of  the 
settlement,  he  filed  a  liquidation  petition,  his  lia- 


fz)  Eeese  River  Co.  v.  AUwell,  L.  K.,  7  Eq.  347. 
[a)  3  De  G.,  J.  &  S.  293. 
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bilities  largely  exceeding  his  assets.  The  debts 
which  he  owed  at  the  date  of  the  settlement  had 
been  all  paid.  On  these  facts,  it  was  held  that  (in- 
dependently of  the  question  whether  he  was  solvent 
at  the  date  of  the  settlement)  the  settlement  was 
void  as  against  his  creditors,  on  the  ground  that  it 
was  evidently  executed  with  the  view  of  putting 
the  settlor's  property  out  of  their  reach,  in  case  he 
should  fail  in  the  speculation  on  which  he  was  about 
to  enter  in  carrying  on  a  new  business  of  which  he 
knew  nothing  (b), 

6.  And  so  generally  *^  a  man  is  not  entitled  to  go 
into  a  hazardous  business,  and  immediately  before 
doing  so,  to  settle  all  his  property  voluntarily ;  the 
object  being,  *If  I  succeed  in  business,  I  make  a 
fortune  for  myself.  If  I  fail,  I  leave  my  creditors 
unpaid.  They  will  bear  the  loss.'  That  is  the  very 
thing  which  the  statute  of  Elizabeth  was  meant  to 
prevent "  (c). 

6.  Most  of  the  above  examples  have  been  cases 
of  voluntary  settlements ;  but  where  there  is  an  ex- 
press intention  to  defeat  creditors,  and  all  parties  to 
the  consideration  are  parties  to  that  intention^  the  fact 
that  it  was  a  settlement  based  on  value  will  not 
render  it  vaUd  against  the  settlor's  creditors.    Thus, 

where  one,  by  marriage  settlement,  settles  his 
own  property  on  himself  imtil  bankruptcy,  and 

then  over,  it  is  so  clearly  intended  to  defraud  cre- 


(5)  Ex  parte  Russell y  Re  Butterworth,  L.  E.,  19  Ch.  Div. 
588 ;  and  see  also  Ware  v.  Gardner ^  L.  E.,  7  Eq.  317. 

(c)  Per  Jessel,  M.E.,  Ex  parte  RtMselli  supra;  following 
Mackayy.  Douglas,  L.  E.,  14  Eq.  106. 
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ditors,  that  the  wife  must  be  assumed  to  have  been, 
party  to  that  intention,  and  the  trust  over  on  bank- 
ruptcy will  therefore,  as  against  creditors,  be  void  {d). 

7.  And  so  where  a  person  maxries  his  mistress,  and 
with  the  intention  of  defeating  his  creditors,  and 

with  her  knowledge  of  that  intention  settles 

all  or  a  considerable  part  of  his  property  upon  her, 
the  marriage  consideration  will  not  render  the  settle- 
ment  valid  as  against  the  settlor's  creditors ;  for  such 
a  marriage  is  a  mere  cloak  for  the  fraud,  and  the  wife 
is  particeps  criminis  (e). 

8.  But  on  the  other  hand,  where  a  trust  based  on 
value  would,  as  between  the  settlor  and  his  creditors, 
be  cleaily  void,  yet  it  will  be  supported  as  between 
the  creditors  and  persons  parties  to  the  consideration, 
where  such  parties  are  not  privy  to  the  settlor's  frau- 
dulent intentions.  Thus  in  Kevan  v.  Crauford  (/), 
the  facts  were,  that  0.  (who  carried  on  the  business 
of  a  flax  spinner  at  S.  Mills,  in  partnership  with  E.) 
by  a  settlement  made  in  contemplation  of  his  mar- 
riage, after  reciting  that  he  was  indebted  to  his  in- 
tended wife  in  a  sum  of  20,000/.,  covenanted  to  pay 
that  sum  to  the  trustees,  upon  trust  that  as  soon  as 
he  should  become  owner  in  fee  simple  of  S.  Mills 
(which  he  had  agreed  to  purchase)  they  should  ad- 
vance the  20,000/.  to  him  on  mortgage  of  those  mills. 


{d)  Higginhottom  v.  Holme^  19  V.  88;  Ex  parte  HodgsoUy 
ib.  208;  Re  Pearson ,  L.  E.,  3  Ch.  Div.  807;  and  see  also 
E\c  parte  Bollandy  Re  Clint,  L.  E.,  17  Eq.  115,  for  another 
instance  of  a  settlement  clearly  fraudulent. 

(c)  Bulmer  v.  Hunter,  L.  E.,  8  Eq.  46;  and  see  Colomhine. 
V.  Penhall  1  Sm.  &  Giff.  228. 

(/)  L.  E.,  6  Ch.  D.  29. 
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It  was  further  declared  that  the  trustees  should 
stand  possessed  of  the  20,000/.  when  so  invested, 
upon  fauflt  to  pay  the  income  to  the  intended  ^rife 
for  life  for  her  separate  use,  with  remainder  to  the 
husband  during  his  life  or  until  he  should  become 
bankrupt,  with  remainder  to  the  children  of  the 
marriage.  The  recital  that  0.  was  indebted  to  the 
intended  wife  in  20,000/.  was  quite  false,  and  C.  was 
at  the  time  of  the  marriage  in  insolvent  circum- 
stances ;  but  the  intended  wife  had  no  knowledge  of 
his  insolvent  circumstances,  and  understood  nothing 
about  the  recitals  in  the  deed.  The  settlor  subse- 
quently purchased  the  S.  Mills'  estate,  and  mortgaged 
it  to  the  trustees  for  securing  the  20,000/.,  but  no 
money  actually  ptussed.  The  settlor  subsequently 
became  bankrupt,  and  the  creditors  claimed  that  the 
settlement  was  void  as  against  them.  It  was,  how- 
ever, held  that,  notwithstanding  the  fakity  of  the 
recitals,  the  settlement  and  the  mortgage  deed  conse- 
quent thereon  were  valid  so  far  as  concerned  the  in- 
terests of  the  wife  and  children,  as  the  former  was 
no  party  to  the  settlor's  fraud,  and  gave  valuable 
consideration  (viz.  marriage)  for  the  settlement,  and 
the  latter  were  parties  to  that  consideration. 

9.  Where  a  trust,  based  on  value,  is  sought  to  be 
invalidated  as  against  a  party  to  the  consideration, 
or  where  a  voluntary  trust  is  sought  to  be  invalidated 
as  against  a  purchaser  for  value  from  a  cestui  que 
trust,  it  must  be  conclusively  shown  that  such  party 
was  privy  and  party  to  the  fraudulent  intent ;  for, 
although  he  may  have  known  that  the  effect  of  the 
assignment  would  be  to  hinder  or  defeat  the  assignoir's 
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creditors,  or  expectant  creditors,  yet  if  the  transaction 
was  a  bona  fide  purchase,  and  not  a  mere  COllusive 
arrangement  between  the  parties  with  the  inten- 
tion of  causing  such  hindrance  or  delay,  it  will  be 
upheld  (g). 

10.  In  Freeman  v.  Pope  (A)  the  circumstances, 
so  far  as  they  are  material  as  illustrating  the  prin- 
ciple laid  down  in  paragraph  ^  of  this  article,  were 
as  follows  : — The  settlor  was  a  clergyman,  with  a  life 
income  of  about  1,000/.  a  year ;  but  at  the  date  of 
the  settlement  in  question  his  creditors  were  pressing 
him,  and  he  had  to  borrow  from  his  housekeeper  a 
sum  wherewith  to  pay  pressing  creditors;  and  he 
handed  over  to  her  as  security  the  only  property  he 
had  in  the  world  and  a  policy  of  insurance  for  1,000/. 
upon  his  own  life.  The  security  to  the  housekeeper 
exceeded  in  value  her  debt  by  about  200/. ;  but  the 
settlor  also  owed  a  debt  of  339/.  to  his  bankers, 
which  was  subsequently  increased  at  the  date  of  the 
settlement  to  489/.  under  an  arrangement  that  he 
would  allow  his  solicitor  to  receive  part  of  his  income, 
and  out  of  it  pay  100/.  a  year  towards  liquidating 
the  489/.,  and  would  pay  the  residue  into  the  banker's 
bank  upon  a  current  account.  There  was  no  bargain, 
however,  that  the  bankers  would  not  sue.  Being  in 
these  circumstances,  he  executed  a  voluntary  settle- 


{g)  See  Darvilh  v.  Terry,  6  H.  &  N.  807 ;  Hale  v.  Saloon 
Omnibus  Co,,  4  Dr.  492 ;  judgment  mffarman  v.  Bichards,  10 
Ha.  89;  Alton  v.  Harrison,  L.  E.,  4  Ch.  Ap.  622;  Middleton 
V.  Pollock,  L.  R.,  2  Ch.  D.  104 ;  Boldero  v.  X.  <fc  W.  Discount 
Co,,  L.  R.,  6  Ex.  Div.  47;  but  see  Spencer  v.  Slater,  L.  £.,  4 
Q.  B.  D.  104. 

(h)  L.  E.,  5  Ch.  Ap.  640. 
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inent  of  the  liiepoKcy  in  favour  of  a  Mrs.  Pope,  and 
laving  done  so,  was  consequently  in  this  position, 
that  he  had  nothing  wherewithal  to  pay,  or  to  give 
security  for  the  debt  of  489/.,  except  the  surplus 
value  of  the  furniture,  and  he  was  clearly  and  com- 
pletely insolvent  the  moment  he  executed  the  settle- 
ment.   Upon  these  facts,  a  subsequent  creditor  insti- 
tuted a  suit  to  set  aside  the  settlement,  on  the  ground 
that  although  there  was  no  actual  fraud,  yet  the 
effect  of  the  settlement  was  to  defraud  creditors,  and 
that  as  there  were  creditors  antecedent  to  the  settle- 
ment still  unpaid,  he  could  ask  for  it  to  be  set  aside. 
And  the  court  held  that  this  was  so.  Lord  Hatherley 
saying:   "The  principle  on  which  the  statute  of 
Elizabeth  proceeds  is  this,  that  persons  must  be  just 
before  they  are  generous,  and  that  debts  must  be 
paid  before  gifts  can  be  made.    The  difficulty  the 
Vice-Chancellor  seems  to  have  felt  in  this  case  was, 
that  if  he,  as  a  special  juryman,  had  been  asked 
whether  there  was  actually  any  intention  on  the 
part  of  the  settlor  in  this  case  to  defeat,  hinder  or 
delay  his  creditors,  he  should  have  come  to  the  con- 
clusion that  he  had  no  such  intention.    It  appears  to 
me,  that  this  does  not  put  the  question  exactly  on 
the  right  ground,  for  it  would  never  be  left  to  a 
special  jury  to  find  whether  the  settlor  intended  to 
hinder,   delay  or   defeat   his  creditors,  without    a 
direction  .from  the  judge  that  if  the  necessaiy 

effect  of  the  instrument  was  to  defeat,  hinder  or 

delay  creditors,  that  necessary  effect  was  to  be  con- 
sidered as  evidencing  an  intention  to  do  so 

Of  course  there  may  be  cases  (of  which  Spirett  v. 
Willows  is  an  example)  in  which  there  is  direct  and 
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positive  evidence  to  defraud ; but  it  is  esta- 
blished by  the  authorities^  that,  in  the  absence  of  any 
such  direct  proof  of  intention,  if  a  person  owing 
debts  mcikes  a  settlement  which  subtracts  from  the 
property  wHoh  is  the  proper  fund  for  the  payment 
of  those  debts  an  amount  without  which  the  debts 
cannot  be  paid,  then,  since  it  is  the  necessary  conse- 
quence of  the  settlement  (supposing  it  effectual)  that 
some  creditors  must  remain  unpaid,  it  would  be  the 
duty  of  the  judge  to  direct  the  jury  that  they  must 
infer  the  intent  of  the  settlor  to  have  been  to  defeat 
or  delay  his  creditors,  and  that  the  case  is  within  the 
statute."  And  Lord  Justice  Giffard  said:  "There 
is  one  class  of  cases,  no  doubt,  in  which  an  actual 
and  express  intent  is  necessary  to  be  proved,  that  is, 
in  such  cases  as  Holmes  v.  Penney  and  Lloyd  v.  AtU 
iroody  where  the  instruments  sought  to  be  set  aside 
were  founded  on  valuable  consideration ;  but  where 
the  settlement  is  voluntary,  the  intent  may  be  in- 
f erred  in  a  Tariety  of  ways.  For  instance,  if,  after 
deducting  the  property  which  is  the  subject  of  the 
voluntary  settlement,  sufficient  available  assets  are 
not  left  for  the  payment  of  the  settlor's  debts,  the 
law  infers  intent.  Again,  if  at  the  date  of  the  set- 
tlement the  person  making  the  settlement  was  not  in 
a  position  actually  to  pay  his  creditors,  the  law  would 
infer  that  he  intended,  by  making  the  voluntary 
settlement,  to  defeat  and  delay  them.  •  4  •  •  That 
being  so,  the  appeal  must  be  dismissed." 

11.  Again,  a  lady  being  indebted  to  the  plaintiff 
at  .the.  time  of  her  marriage,  settled  all  her  real  and 
personal  property  (with  the  exception  of  jewels  and 
funiiture)  upon  failure  of  issue  of  the  marriagey  in 
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favour  of   certain  oollateral  relatives.    Before  the 
debt  was  paid,  she  and  her  husband  died  without 
issue,  and  it  was  held  that,  qusl  the  collateral  relatives, 
the  settlement  was  voluntary,  and  that,  therefore, 
as  between  them  and  the   plaintiff,  the  settlement 
was  void  (i).     Where,  however,  a  trust  is  based  on 
value,  which,  if  voluntary,  would  be  void  as  against 
the  settlor's  creditors,  it  is  confidently  apprehended 
that  the  fact  that  the  cestuis   que  trusts  are  not 
parties  to  the  consideration,  would  not  affect  the 
question  in  the  absence  of  express  fraud ;  and  that, 
in  fact,  a  volunteer  under  a  trust  based  on  value, 
may  be  in  a  far  better  position,  qufi,  the  settlor's 
creditors,  than  a  volunteer  under  a  voluntary  trust  (k). 
12.  Again,  a  trader  doing  business  to  the  amount 
of  100,000/.  a  year,  executed  two  voluntary  settle- 
ments in  favour  of  his  wife,  the  first  being  two  years, 
and  the  last  one  year  before  his  death.     By  the  first, 
he  settled  two  policies  of  insurance,  each  for  1,000/. ; 
by  the  second  he  settled  his  furniture,  worth  about 
1,000/.     An  inquiry  into  the   state  of  his  affairs 
having  been  directed,  it  was  found  that  at  the  date 
of  the  first  settlement  his  debts  would  have  exceeded 
his  assets  by  1,293/.,  and  at  the  date  of  the  second 
settlement  his  debts  were  10,726/.  over  his  assets.    A 
creditor  whose  debt  was  contracted  after  the  date  of 
the  first,  but  before  the  date  of  the  second  settlement, 
commenced  proceedings  to  set  aside  both  settlements, 
and  it  was  held  that,  as  the  settlor's  debts  exceeded 
his  assets  when  both  deeds  were  executed,  he  was 


{ 


t)  Smith  V.  Cherrilly  L.  E.,  4  Eq.  390. 
k)  See  ante,  Art.  11. 
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then  insolvent,  and  the  deeds  must  be  declared  frau- 
dulent and  void  as  against  the  plaintiff  and  his  other 
creditors,  and  that  the  fact  that  all  the  settlor's  debts 
in  existence  at  the  date  of  the  first  settlement  had 
been  subsequently  paid  was  immaterial,  the  implied 
intention  being  the  gist  of  the  matter  (/). 

13.  And  conversely,  where  (as  in  the  two  last 
illustrations)  without  any  actual  intention  to  defeat, 
delay  or  hinder  creditors,  a  voluntary  settlement  is 
made  by  a  settlor  in  embarrassed  circumstances,  but 
having  property  not  included  in  the  settlement  ample 
for  payment  of  the  debts  owing  by  him  at  the  time  of 
making  it,  such  settlement  may  be  supported  against 
creditors,  although  debts  due  at  the  date  of  the  set- 
tlement may,  to  a  large  extent,  remain  unpaid ;  for 
the  circumstances  existing  at  the  date  of  the 
settlement  are  not  such  as  necessarily  render  the 
settlement  one  wluch  would  inevitably  hinder  or 
delay  creditors  (w). 


Art.  25. —  Validity  as  against  Settlor* s   Trustee  in 

Bankruptcy  or  Liquidation. 

Even  vrliere  a  settlement  is  valid  as  against 
creditors  under  the  last  preceding  article, 
yet:— 

a.  A  voluntary  settlement  (save  only 
a  settlement  on  his  wife  or  children  of 

'  (Z)  Taylor  v.  Coeneny  L.  E.,  1  Oh.  D.  €36 ;  and  for  further 
examples  see  Crossleyy^  Elworthyy  L.  B.,  12  Eq.  158;  Adame% 
V.  Hallett,  ibid.,  6  EqL  468. 
(to)  Keni  v.  RiUy/L,  E.,  14  Eq.  190. 


VALIDITY  ON  SETTLOR'S  BANKRUPTCY.  105 

(1)  property  which  has  accrued  to  the 
settlor  since  marriage  in  right  of  his 
wife,  or  (2)  of  a  poKcy  of  insurance 
under  the  provisions  of  sect.  11  of  the 
Married  Women's  Property  Act,  1882) 
is  absolutely  void  as  against  the  settlor's 
trustee  in  bankruptcy  or  liquidation,  if 
he  become  bankrupt  or  liquidates  within 
two  years  after  the  date  of  such  settle- 
ment. 

^.  A  voluntary  settlement  (save  as 
aforesaid)  is  similarly  void  if  the  settlor 
becomes  bankrupt  or  liquidate  his  affairs 
by  arrangement  after  two  but  within  ten 
years  after  the  date  of  the  settlement, 
unless  it  can  be  shown  (1)  that  he  was 
solvent  at  the  date  of  the  settlement 
without  the  aid  of  the  property  com- 
prised therein  (w),  and  (2)  that  his  estate 
or  interest  in  such  property  passed  to 
the  trustee  of  the  settlement  on  the 
execution  thereof. 

7.  Any  covenant  or  contract  made  in 
consideration  of  marriage,  for  the  future 
settlement  upon  or  for  the  settlor's  wife 

or  children,    of  any  specific   and   ear- 

* 

(w)  Bankruptcy  Act,  1883,  s.  47  (1). 
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marked  (o)  money  or  property  wherein 
he  had  not  at  the  date  of  his  marriage 
any  estate  or  interest,  whether  vested 
or  contingent  (jt?),  in  possession  or  re- 
mainder, and  not  being  money  or  pro- 
perty of  or  in  right  of  his  wife,  is,  upon 
his  becoming  bankrupt  or  Kquidating 
before  such  property  or  money  has  been 
actually  transferred  or  paid  pursuant  to 
such  contract  or  covenant,  void  against  his 
trustee  in  bankruptcy  or  liquidation  (q). 

Illust.  1.  Thus,  where  a  person  made  a  voluntary 
settlement  of  an  estate  which  was  subject  to  a  mort- 
gage, and  covenanted  with  the  trustees  that  he  would 
pay  the  interest  on  the  mortgage,  and,  when  required, 
would  pay  ofE  the  principal,  and  it  subsequently,  and 
within  two  years,  turned  out  thut  his  assets  (exolusiTe 
of  the  estate  in  question)  were  sufficient  to  pay  his 
debts  other  than  the  mortgage  debt,  but  not  sufficient 
to  pay  both,  and  he  became  bankrupt,  it  was  held, 
that  whether  the  settlement  was  fraudulent  or  not 
within  the  13th  Elizabeth,  it  was  not  material  to  in- 
quire, but  that  it  was  clearly  within  the  provisions 
of  the  Bankruptcy  Act,  and  was  therefore  void  (r). 

2.  Clause  y  of  the  above  article  only  applies  to 
specific  or  ear-marked  property;  and, therefore, where 

(o)  Ex'pwrie  Bishop ,  Be  TonnieSy  L.  B.,  8  Oh.  Ap.  718. 

( ©)  See  Be  Andrewe,  L.  E.,  7  Ch.  D.  635. 

(q)  Bankruptcy  Act,  1883,  s.  47  (2). 

(r)  Ex  parte  Huxtahle,  Be  Conibeer,  L.  B.,  2  Ch.  Div.  54, 
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a  person  by  his  marriage  settlement  covenants  tliat 
he  will  pay  a  sum  of  money  to  the  trustees,  such  a 
covenant  is  perfectly  valid.  The  intention  of  the 
Act  is  to  prevent  settlements  of  property  expected 
to  accrue  at  a  future  time,  in  which  the  settlor  haa 
at  the  date  of  the  settlement  no  present  interest. 
As  Mellish,  L.  J.,  put  it  in  Ex  parte  Bishopy  JRe 
Tonnies  (s) :  "  The  object  of  the  legislature  was  to 
provide  that  specific  money  or  property  which  but 
for  the  section  would  have  gone  to  the  trustees  [of 
the  settlement]  exclusively,  should  be  divided  among 
the  creditors  [of  the  settlor].  A  covenant  to  settle 
such  money  or  property  would,  in  equity,  have  bound 
it  when  it  came  into  actual  possession,  and  the  in- 
tention was,  that  if  the  covenantor  had  no  interest 
at  the  time,  it  should  go  to  the  creditors,  and  not  to 
the  trustees,  of  the  settlement.  If  this  had  been  a 
covenant  that  in  case  any  property  was  left  to  the 
covenantor  by  his  father  or  any  other  person,  he 
would  settle  it,  and  the  covenantor  had  no  interest  in 
it  at  the  time,  the  covenant  would  be  void  against 
the  trustee  in  bankruptcy ;  and  any  property  which 
might  be  realized  would  be  divisible  among  the 
creditors.  The  word  '  money,'  in  my  opinion,  refera 
to  something  of  the  same  nature  as  *  property,' 
namely,  something  specific,  and  does  not  apply  to 
that  which  is  a  mere  debt  due  from  the  settlor." 

(a)  L.  E.,  8  Ch.  Ap.  721. 
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Art.  26. —  Validity  as  against  subsequent  Purchasers, 

Every  settlement  of  freeholds,  copyholds, 
or  leaseholds  (^),  made  with  intent  to  de- 
ceive purchasers,  or  made  without  any 
valuable  consideration  (w),  or  containing 
a  power  of  revocation  {x)  at  the  will,  or 
practically  at  the  will  (  y),  of  the  settlor, 
is  void  as  against  subsequent  hondfide  pur- 
chasers for  value  from,  or  mortgagees  (^) 
or  lessees  {a)  of,  the  settlor ;  and  it  is 
immaterial  that  thev  have  had  notice  of 
the  settlement  (i).  But  where  there  is  no 
actual  fraud,  the  settlement  will  be  void 
so  far  only(c)  as  may  be  necessary  to 
give  effect  to  such  subsequent  transac- 
tion. A  cestui  que  trust  under  a  volun- 
tary trust  has  no  equity  to  the  purchase- 

{i)  As  to  copyholds,  see  Doe  v.  Bottriell,  5  B.  &  Ad.  131 ; 
Currie  v.  Nindy  1  M.  &  0.  17 ;  and  as  to  leaseholds,  see  last 
note  to  Saunders  v.  Dehew,  2  Ver.  272 ;  but  remember  that 
a  settlement  of  leaseholds  cannot  in  general  be  voluntary. 
See  Art.  9  at  p.  12,  ante,  and  Price  y.  Jenkins,  L.  B.,  5  Ch. 
Div.  619. 

lu)  Doe  V.  Manningy  9  East,  59. 

\xS  27  Eliz.  c.  4,  s.  5. 

\y)  Standon  v.  Bullock y  cit.  3  Rep.  82  b;  Lavender  v.  Black- 
stonCy  3  Keb.  626;  Jenkins  v.  KemisSy  1  Lev.  150. 

(z)  Doe  V.  Webber y  1  A.  &  E.  733 ;  Dolphin  v.  Aylward, 
L.  E.,  4  H.  L.  486;  Ede  v.  KnowleSy  2  Y.  &  0.  0.  172. 

(a\  Doe  V.  MoseSy  2  VS^.  Bl.  1019. 

\b)  Doe  V.  Manning,  supra. 

(c)  Croker  v.  Martiny  1  BL,  N.  S,  573;  Dolphin  v.  Aylward, 
supra. 
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money  as  against  the  settlor  (c?).  This 
article  is,  however,  subject  to  the  pro- 
viso, that  every  such  settlement  is  valid 
in  the  hands  of  bonS,  fide  purchasers  for 
value (^),  or  (submitted )yolunteeT8  under  a 
trust  based  on  value  given  in  good  faith 
by  a  third  party ;  and,  in  the  case  of  pur- 
chasers, whether  claiming  directly  under 
the  settlement,  or  under  volunteers ;  and 
in  the  latter  case,  whether  with  or  with- 
out notice  of  the  settlement  being  volun- 
tary (/). 

Obs. — In  this  article,  I  have  attempted  to  digest 
the  effect  of  the  decisions  upon  the  Act  27  Eliz.  C,  4, 
whereby  all  conveyances,  &c.  of  lands,  tenements  or 
hereditaments,  made  with  the  intent  to  defraud 
purchasers,  and  also  all  conveyances  with  any  clause 
of  revocation  at  the  grantor's  pleasure,  are  made 
void  against  subsequent  purchasers.  The  principle 
upon  which  voluntary  settlements  have  been  held 
void  under  this  Act  seems  to  be,  that  by  selling  the 
property  afterwards  for  a  valuable  consideration,  the 
vendor  so  entirely  repudiates  the  former  voluntary 
settlement,  and  shows  his  intention  to  sell,  as  that  it 
shall  be  taken  conclusively  against  him  and  the  person 
to  whom  he  conveyed  that  such  intention  existed 


[d)  DaUn  V.  WhympeVy  26  B.  568. 
^c)  27  Eliz.  0.  4,  s.  4. 
/)  Prodgers  v.  Langham^  Keb,  486;  Sid.  133, 
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when  he  made  the  yoluntary  oonyeyance,  and  conse- 
quently that  it  was  made  in  order  to  defeat  the 
purchaser  (^).  This  heing  the  (somewhat  round- 
about) principle,  the  statute  can  only  apply  to  volun- 
tary conveyances,  when  the  settlor  and  the  subse- 
quent vendor  are  the  same  person,  and  not  where 
the  latter  is  the  heir,  or  a  second  voluntary  grantee 
of  the  former  (h) ;  unless  indeed  the  settlement  was 
actuallt/  fraudulent  (t). 

It  has  been  repeatedly  held  that  a  very  small  con- 
fflderation  is  sufficient  to  take  the  case  out  of  this 
statute  (k) ;  and  in  a  recent  case  it  was  held,  that  the 
mere  onus  of  performing  covenants  attaching  to  the 
voluntary  assignee  of  a  lease,  was  a  sufficient  con- 
sideration (/).  Whether,  however,  this  case  is  good 
law  may  be  respectfully  questioned  on  grounds 
which  will  be  found  antey  p.  12.  And,  anyhow,  it 
has  no  application  where  the  leaseholds  are  settled  by 
way  of  sub-demise  (m). 

Illust. — 1.  As  an  illustration  of  the  principle,  that 
the  settlement  is  void  SO  far  only  as  is  necessary 
to  give  effect  to  the  subsequent  transaction,  the  case 
of  property  subsequently  mortgaged  may  be  instanced. 
In  such  a  case,  the  voluntary  cestuis  que  trust  will 
be  entitled,  subject  to  the  mortgage ;  and  if  unsettled 

(g)  Per  Campbell,  0.  J.,  Doe  v.  Busham,  17  Q.  B.  723 ;  21 
L.  J.,  Q.  B.  139. 

f  A)  Ibid. ;  and  see  Parker  v.  Carter ,  4  Ha.  409. 

\i)  BurrelVs  coae,  6  Bep.  72. 

[k)  Bayspoole  v.  Collins ^  L.  E.,  6  Cb.  228;  Townend  v. 
Toker,  L.  E.,  1  Cb.  446. 

SI)  Price  V.  JenktnSy  L.  B.,  5  Ob.  Div.  619, 
m)  Shurmur  v.  Sedgwick,  81 W^  B.  884. 
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estates  are  included  in  the  mortgage,  the  cestuis  que 
trust  are  entitled  to  throw  the  mortgage  on  to  the 
unsettled  estates,  if  they  are  sufficient  to  answer 
it  (n). 

2.  The  subsequent  purchase  for  value,  must  be 
bond.  fide.  Thus,  where  the  consideration  is 
grossly  inadequate,  the  sale  may  be  impeached 
by  the  voluntary  cestui  que  trust,  on  the  ground 
that  the  transaction  is  on  the  face  of  it  a  collusive 
arrangement  between  the  settlor  and  the  so-called 
purchaser  for  the  purpose  of  reUeving  the  former 
from  the  settlement  (o). 


(n)  Hales  y.  Cox,  32  B.  118. 


Doe  V.  BoutUdge,  Oowp.  705 ;  Metcalfe  v.  FtUverto/t,  1 
V.&B.  184. 
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SUB-DIYISION  IV. 
Construction  of  Declabed  Trusts, 


Art.  27. — Executed  Trusts  construed  strictly^  and 

Executory  liberally, 

OL.  In  the  construction  of  executed  trusts, 
technical  terms  are  construed  in  their 
legal  and  technical  sense  {a). 

p.  In  the  construction  of  executory  trusts,  the 
court  is  not  confined  to  the  language 
of  the  settlement  itself;  and  where 
the  words  of  the  settlement  are  im- 
proper or  informal  (J),  or  would  create 
an  illegal  trust  (e?),  or  would  otherwise 
defeat  the  intention  of  the  settlor  (as 
gathered  from  the  motives  which  led 
to  the  settlement,  and  from  its  general 
object  and  purpose,  or  from  other  in- 
struments to  which  it  refers,  or  from 
any  circimistances  which  may  have  in- 


(a)  Wright  v.  Pearson,  1  Ed.  125 ;  AtLsten  v.  Taylor,  ibid. 
367;  Brycfges  v.  Brydgea,  3  Ves.  jun.  125 ;  Jervoise  y.  DtiJee  of 
Northumberland,  1  J.  &  W.  571. 

(b)  See  Earl  of  Stamford  v.  Sir  John  Hobart,  3  Br.  P.  C. 
Tarl.  ed.  31—33. 

(c)  Eumberston  v.  ffumberston,  1  P.  W.  332. 
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fluenced  the  settlor's  mind  (c?),)  the  court 
will  not  direct  a  conveyance  according 
to  the  strict  words  of  the  settlement,  but 
will  order  it  to  be  made  in  a  proper  and 
legal  manner  so  as  best  may  answer 
the  intent  of  the  parties  (e). 

Illust. — 1.  If  an  estate  is  vested  in  trustees  and 
their  heirs,  in  trust  for  A.  for  life  without  impeach- 
ment of  waste,  with  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  in  trust  for 
the  heirs  of  A.'s  body,  the  trust  being  an  executed 
trust,  A.,  (according  to  the  rule  in  Shelley's  case, 
which  is  a  rule  of  law  and  not  merely  of  construction,) 
will  be  held  to  take  an  estate  tail(/).  Of  course, 
where  the  doctrine  could  not  apply  in  law,  (owing  to 
the  life  estate  being  equitable  and  the  remainder  legal, 
or  vice  versS,,)  the  rule  will  not  apply  in  equity  (^) ;  nor 
where  the  word  "  heir  "  is  used  in  the  sense  of  per- 
sona designata  (A) ;  as,  for  example,  where  the  ulti- 
mate limitation  is  ^^  to  the  person  who  may  then  be 
the  heir  of  A." 

2.  But  in  the  leading  case  of  Lord  Qlenorchy  v. 
Bosvilk  (*),  where  the  settlor  devised  real  estate  to 
trustees  upon  trust,  upon  the  happening  of  the  mar- 

{d)  See  per  Lord  Chelmsford  in  Sackville  West  v.  Holmes^ 
dale,  L.  B.,  4  H.  L.  543. 

(e)  Earl  Stamford  v.  Sir  John  ffohart,  supra;  and  see  Cogan 
V.  Buffield,  L.  E.,  2  Oh.  Div.  44. 

(/)  Wright  v.  Pearson,  1  Ed.  119;  Austen  v.  Taylor,  ihid. 
361 ;  Jonea  v.  Morgan,  1  Bro.  0.  0.  206 ;  JervoUe  v.  Duke  of 
Northumherland,  1  J.  &  W.  559. 

(g)  Collier  v.  M\Bean,  34  Beav.  426. 

(A)  Greaves  v.  Simpson,  10  Jur.,  N.  S.  609. 

(t)  1  W.  &  T.  L.  0.  1. 
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riage  of  his  grand-dauglitery  to  COnvey  the  estate 
to  the  iLse  of  her  for  life,  with  Temainder  to  the  use 
of  her  husband  for  life,  with  remainder  to  the  issue 
of  her  body,  with  remainders  over,  it  was  held,  that 
though  the  grand-daughter  would  have  taien  an 
estate  tail  had  it  been  an  Executed  trust,  yet  as  the 
trust  was  executory,  it  was  to  be  executed  in  a  more 
careful  and  accurate  manner ;  and  that  as  the  testa- 
tor's intention  was  to  provide  for  the  children  of  the 
marriage,  that  intention  would  be  best  carried  out  by 
a  conveyance  to  the  grand-daughter  for  life,  with 
remainder  to  her  husband  for  life,  with  remainder  to 
her  first  and  other  sons  in  tail,  with  remainder  to  her 
daughters. 

3.  And  so  in  marriage  articles,  a  covenant  to 
settle  estates  to  the  use  of  the  husband  for  life,  with 
remainder  to  wife  for  life,  with  remainder  to  their 
heirs  male  and  the  heirs  of  such  heirs  male,  is  always 
construed  to  mean  that  the  settlement  shall  be  so 
drawn  as  to  give  life  estates  only,  to  the  husband 
and  wife  successively  (k) ;  for  it  is  not  to  be  pre- 
sumed that  the  parties  meant  to  put  it  in  the  power 
of  the  husband  to  defeat  the  very  object  of  the  settle- 
ment, which  is  to  make  a  provision  for  the  issue  of 
the  marriage  (l). 

4.  So  where  inmarriage  articles  the  W0rd^4ssue'' 
is  used,  it  will  not  be  confined  to  male  issue,  because 
that  would  be  inconsistent  with  the  object  of  the 

(k)  Trevor  v.  Trevor,  1  P.  W.  622;  StreatfieU  v.  StreoOfield, 
1  W.  &  T.  L.  0.  333 ;  Jonee  v.  LangUm,  1  Eq.  0.  Ab.  392 ; 
Ouaack  v.  Cusach,  6  Bro.  P.  0.  Tom.  ed.  116;  Griffith  v. 
Buckley  2  Vem.  13 ;  Stoner  v.  Curwen,  6  Sim.  268 ;  Davies  V. 
Jkiviea,  4  Beav.  64;  Lambert  v.  Fetfton,  8  H.  L.  Cas.  1. 

(0  Snell,  50. 
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articles,  but  -will  be  construed  to  meau  sous  sucoes- 
sively  in  tail,  with  remainder  to  daughters  in  tail, 
with  cross  remainders  over  {m). 

5.  But  where  the  articles  show  that  the  parties 
understood  the  distinction,  (as,  for  instance, 
where  part  of  the  property  is  limited  in  strict  settle- 
ment, and  part  not,)  the  trust  will  be  construed 
strictly  (w). 

6.  In  a  will  it  is  obvious  that  the  same  pre- 
sumption wiU  not  arise  as  in  the  case  of  m&rriage 
articles ;  and,  therefore,  where  a  testator  gave  300/. 
to  trustees,  upon  trust  to  lay  it  out  in  the  purchase 
of  lands,  and  to  settle  such  lands  to  the  only  use  of 
M.  and  her  children,  and  if  M.  died  without  issue, 
"  the  land  to  be  divided  between  her  brothers  and 
sisters  then  living,"  it  was  held  that  this  gave  M.  an 
estate  tail  (o). 

7.  There  is,  however,  no  difference  between  the 
construction  to  be  put  on  an  executory  trust  created 
by  marriage  articles,  and  on  an  executory  trust 
created  by  will,  except  so  far  as  the  former  (by  its 
very  nature)  furnishes  more  emphatically  the  means 

of  ascertaining  the  intention  of  those  who 

created  the  trust  {p).    In  Sackville  West  v.  Viscount 

{m)  Nandick  v.  WilkeSy  Gil.  Eq.  Eep.  114;  Burton  v. 
Hastings y  ibid.  113;  Hart  v.  Middlehuraty  3  Atk.  371;  Maguire 
V.  Scully,  2  Hy.  113;  Burnaby  v.  Oriffin,  3  Ves.  206;  Home 
V.  Barton,  19  Ves.  398;  Phillipa  v,  James,  2  D.  &  Sm.  404; 
Be  Daniel,  L.  E.,  1  Ch.  Div.  375. 

(n)  Howel  v.  Howel,  2  Ves.  358 ;  Fowel  v.  Price,  2  P.  W. 
535 ;  Chambers  v.  Chamhers,  2  Eq.  0.  Ab.  35,  c.  4 ;  Highway 
V.  Banner,  1  Bro.  0.  C.  584. 

io)  Sweetapple  v.  Bindon,  2  Ver.  636. 

(jp)  Sackville  West  v.  Holmesdale,  L.  B.,  4  H.  L.  643. 

i2 
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Solmesdaky  Lady  A.,  by  a  codicil  to  her  will,  revoked 
certain  uses  declared  therein,  and  declared  her  in- 
tention to  be,  to  give  certain  real  and  personal  pro- 
perty to  trustees,  in  trust  to  settle  it  (as  near  as 
might  be),  with  the  limitations   of  the  barony  of 
Buckhurst,  in  such  manner  as  the  trustees  should 
consider  proper,  or  as  their  counsel  should  advise. 
The  barony  was  limited  to  Lady  De  la  "Warr  for  life, 
with  remainder  to  R.,  her  second  son,  and  the  heirs 
male  of  his  body,  .with  remainder  to  the  third,  fourth 
and  other  sons  in  like  manner.     It  was  held,  that  the 
property  ought  not  to  be  settled  upon  E.  in  tail  like 
the  barony,  but  that  it  ought  to  be  limited  in  a  course 
of  strict  settlement  to  E.  and  other  younger  sons  of 
Lady  De  la  "Warr  for  their  respective  lives,  with 
remainder  to  their  sons  successively  in  tail  male,  in 
the   order  mentioned  in  the   patent  whereby    the 
barony  was  created.     And  Lord  Chelmsford  said  : 
"  The  best  illustration  of  the  object  and  purpose  of 
an  instrument  furnishing  an  intention  in  the  case  of 
executory  trusts,  is  to  be  found  in  the  instance  of 
marriage  articles,  where,  the  object  of  the  settlement 
being  to  make  a  provision  for  the  issue  of  the  mar- 
riage, no  words,  however  strong,  (which  in  the  case  of 
an  executed  trust  would  place  the  issue  in  the  power 
of  the  father,)  wiU  be  allowed  to  prevail  against  the 
implied  intention.     So,   as  Sir  W.  Gfrant  said,  in 
Blackburn  v.  Stables  (g),  'in  the  case  of  a  will,  if  it 
can  be  clearly  ascertained  from  anything  in  the  will 
that  the  testator  did  not  mean  to  use  the  expressions 
which  he  has  employed  in  their  strict  technical  sense, 

(3)  2  V.  &  B.  369. 


CONSTRUCTION  OF  DECLAKED  TRUSTS,  117 

the  court,  in  decreeing  such  settlement  as  he  has 
directed,  will  depart  from  his  words  to  execute  his 
intention/  .  .  .  There  are  cases  of  executory 
trusts  in  wills,  where  the  words  '  heirs  of  the  body ' 
have  been  made  to  bend  to  indications  of  intention 
that  the  estate  should  be  strictly  settled;  and  a 
direction  in  a  will,  that  a  settlement  ^  shall  be  made 
as  counsel  shall  advise,'  has  been  held  sufficient  to 
show  that  the  words  were  not  intended  to  have  their 
strict  legal  effect  (r).  ...  It  appears  to  me  that 
the  words  of  the  codicil  express  an  intention  that 
the  barony  and  the  estates  should  go  together  to  the 
same  person,  but  not  that  the  limitations  of  the  two 
should  be  identical.  .  .  .  The  word  *  correspond ' 
does  not  mean  that  the  limitations  are  to  be  exactly 
the  same,  but  that  they  are  to  be  adapted  to  each 
other  so  as  to  carry  out  the  testatrix's  intention  that 
the  estate  and  title  should  go  together.  ...  If 
the  settlement  were  framed  with  a  limitation  in  the 
words  of  the  letters  patent.  Lord  Buckhurst  would 
be  able  to  defeat  this  intention,  and,  by  converting 
his  estate  tail  into  a  fee  simple,  to  separate  the  estate 
and  the  title  for  ever." 

8.  So,  again,  where  a  testator  bequeathed  money 
to  trustees  upon  trust  to  purchase  real  estate,  and 
settle  it  upon  A.  for  life  without  impeachment  oftcastef 
with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  the  heirs  of  A. 's  body, 
and  with  a  power  to  jointure,  and  also  devised  land 
to  A.  upon  exactly  similar  uses,  it  was  held,  that 


(r)  Bastard  v.  Frohy,  2  Cox,  6w 
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the  testator  manifested  on  intention  to  give  A.  a  life 
estate  only,  and  that  consequently  in  the  case  of  the 
executory  trusts  this  intention  should  be  carried  out; 
but  that  in  the  case  of  the  devise,  that  being  executed, 
must  be  construed  according  to  the  rule  in  Shelley's 
case  (s).  Where  there  was  a  devise  to  a  corporation 
in  trust  to  convey  to  A.  for  life,  and  afterwards  upon 
the  death  of  A.  to  his  first  son  for  life,  and  then 
to  the  first  son  of  that  first  son  for  life,  with  re- 
mainder (in  default  of  issue  male  of  A.)  to  B.  for  life, 
and  to  his  spns  and  their  sons  in  like  manner,  Lord 

Cowper  said,  that  though  the  attempt  to  create  a 

perpetuity  was  vain,  yet,  so  far  as  was  consistent 
with  the  rules  of  law,  the  devise  ought  to  be  complied 
with;  and  he  directed,  that  all  the  sons  already 
bom  at  the  testator's  death  should  take  estates  for 
life,  with  limitations  to  their  unborn  sons  in  tail  (t). 

9.  As  a  last  illustration  may  be  quoted  the  recent 
case  of  Willis  v.  Kymer  {u).  There  a  testatrix  had  by 
her  wiU,  after  requesting  her  sister  EHza  to  perform 
her  wishes  as  therein  expressed,  bequeathed  various 
legacies  to  her  brothers  and  sisters  and  their  children, 
including  a  legacy  of  3,000/.  to  her  brother  John  for 
life,  "the  principal  to  be  divided  at  his  death  between 
his  children,  John,  Sophia  and  Mary  Ann."  The 
testatrix  subsequently  made  a  codicil,  whereby  she 
bequeathed  to  Eliza,  "  all  I  possess,"  requesting  that 

U)  FapiUon  v.  Voice,  2  P.  W.  571. 

(t)  Humherston  v.  Humherston,  1  P.  W.  332 ;  Williama  v. 
Teale,  6  Ha.  239 ;  Lyddon  v.  JSUiaony  17  Beav.  565 ;  Peard  v. 
KeJeewich,  15  Beav.  173 ;  but  see  JBlagrove  v.  Handcock,  18 
Sim.  378. 

(w)  L.  E.,  7  Ch.  Div.  181. 
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at  her  death  she  ^^  will  leave  the  sums  as  I  have  directed 
heretofore,"  Eliza  by  her  will  appointed  the  shares 
of  Sophia  and  Mary  Ann  to  them  to  their  separate 
use,  and  the  question  then  arose  whether  she  could 
do  so  ;  and  Sir  George  Jessel,  M.  R.,  said,  "  I  am  of 
opinion  that  Eliza  had  power  to  attach  a  limitation 
to  separate  use.  •  •  •  The  original  will  and 
codicil  say  nothing  about  separate  use.  They  merely 
direct  her  to  leave  the  money  after  her  brother's 
death  to  his  children,  and  nothing  more.  She  is 
therefore  bound  not  to  make  a  different  disposition. 
Well,  she  has  conformed  to  that  direction,  by  leaving 
the  money  to  the  children,  and  in  doing  so,  has 
taken  care  to  dispose  of  it  in  such  a  manner  that 
the  shares  of  the  daughters  shall,  in  case  of  their 
marriage,  still  remain  for  their  own  benefit,  thus 
effectually  carrying  out  her  sister^s  intention,'* 
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Division  III. 

CONSTRUCTIVE  TRUSTS. 

Abt.  28.  Introductory  Summary. 

„    29.  Resutting  Trusts ^  where  Equitable  Interest  nwt  wholly 

disposed  of. 
,,    30.  Resulting  Trusts^  where  Trusts  declared  are  Illegal. 
>,    31.  Resulting  Trusts,  where  Purchase  made  in  another* s 

Name. 
,,    32.  Constructive  Trust  of  Profits  made    hy  Fiduciary 

Persons. 
„    33.  Constructive  Trust,  where  Equitable  and  Legal  Estates 

are  not  vested  in  one  Person. 


Art.  28. — Introductory  Summary. 

Constructive  trusts  arise,  either  (1)  when 
the  legal  estate  is  given,  but  the  equit- 
able interest  is  not,  or  is  only  partially 
disposed  of ;  (2)  when  the  equitable  in- 
terest is  disposed  of  in  a  manner  which 
the  law  will  not  permit  to  be  carried 
out ;  (3)  when  a  purchase  has  been  made 
in  the  name  of  .some  other  person  than 
the  real  purchaser  (in  each  of  which 
three  cases  the  equitable  interest  may 
return,  or,  as  it  is  technically  called, 
"result"  to  the  settlor  or  purchaser); 
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(4)  when  some  person  holding  a  fiduciary- 
position  has  made  a  profit  out  of  the 
trust  property;  and  (5)  in  all  other 
cases  where  there  is  no  express  trust, 
but  the  legal  and  equitable  estates  in 
property  are  nevertheless  not  co-equal 
and  united  in  the  same  individual. 


Art.  29. — Resulting  Trusts^  where  Equitable  Interest 

not  wholly  disposed  of. 

When  property  is  given  to  a  person, 
and  it  is  either  expressed  on  the  face 
of  the  instrument  by  which  it  was 
given,  or  (in  the  absence  of  such  ex- 
pression) it  appears  to  have  been  the 
probable  intention  of  the  donor  ex- 
tracted from  the  general  scope  of  the 
instrument  (a),  that  the  donee  was  not 
intended  to  take  it  beneficially,  but  the 
instrument  is  either  silent  as  to  the  way 
in  which  the  beneficial  interest  is  to  be 
applied,  or  directs  that  it  shall  be  applied 
for  a  particular  purpose  (as  distinguished 
from   a  mere   subjection  to   such  pur- 


(a)  Per  Lord  Hardwicke,  Hill  v.  Bishop  of  London.,  1  Atk. 
620 ;  WalUm  v.  Walton,  14  V.  322 ;  King  v.  Deniaon,  1  V.  & 
B.  279. 
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pose  (h)  )  which  purpose  turns  out  to  be 
insuflficient  to  exhaust  the  property,  or 
cannot  be  carried  into  effect  (c),  there 
will  be  a  resulting  trust  in  favour  of  the 
donor  or  his  representatives  (d).  Where 
the  non-beneficial  character  of  the  gift 
appears  on  the  face  of  the  instrument, 
no  evidence  to  the  contrary  is  ad- 
missible (e) ;  but  where  it  is  merely  pre- 
sumed from  the  general  scope  of  the 
instrument,  parol  evidence  is  (at  all 
events  in  the  case  of  gifts  inter  vivos) 
admissible,  both  in  aid  and  in  contra- 
diction of  the  presumption  (/). 

Illust. — 1.  Thus,  where  real  estate  was  devised 
to  **  my  trustees,"  but  no  trusts  were  declared  in 
relation  to  it,  it  was  held  that  the  trustees  must  hold 

{h)  See  1  Jarm.  533 ;  WcUson  v.  ffayes,  5  M.  &  C.  125 ; 
Wood  V.  Cox,  2  M.  &  0.  684. 

(c)  Stuhba  T.  Sargou,  3  M.  &  C.  507;  Ackroyd  v.  SmitJiaon, 
1  B.  C.  C.  503. 

((?)  As  to  whether  it  results  to  his  residuary  devisees, 
legatees,  or  real  or  personal  representatives,  see  Lewin,  182 
et  sea, 

(e)  See  Langham  v.  Sand/ord,  17  V.  442;  Irvine  y*  Sidlivan, 
L.  E.,  8  Eq.  673. 

(/)  29  Oar.  11.  c.  3,  s.  8;  Gascoigne  v.  Thmng,  1  Ver. 
366;  Willis  v.  Willis,  2  Atk.  71;  Cook  v.  Hutchinson,  1  Ke. 
50.  As  to  parol  evidence  explanatory  of  a  testator*s  inten- 
tion, see  Docksey  v.  Docksey,  2  Eq.  0.  A.  506;  North  v. 
Crompton,  1  Oh.  Ca.  196;  Walton  v.  Walton,  14  V.  322; 
Lanqmm  v.  Sandford,  supra;  Lynn  v.  Beaver,  1  T.  &  B.  66; 
and  ijewin,  52  et  seq,,  and  130;  and  see  Biddtdph  y.  WUliavM, 
L.  E.,  1  Oh.  Div.  203. 
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it  in  trust  for  the  testator's  heir :  for  by  the  expres- 
sion "  trustees,"  unexplained  by  anything  else  in  the 
instrument  (^),  all  notion  of  a  beneficial  interest  in 
the  gift  to  those  individuals  was  excluded  (A). 

2.  And  so  where  a  testator  devised  and  bequeathed 
aU.  his  estate  and  effects  to  A.  and  B.,  their  heirs, 
executors  and  administrators,,  e^j^on  trmt  to  convert 
his  personal  estate,  and  to  stand  possessed  of  the 
proceeds  and  of  the  residue  of  his  estate  and  effects, 

upon  trusts  only  applicable  to  personaltyy 

it  was  held  that  the  real  estate  of  the  testator  passed 
to  the  trustees  by  the  use  of  the  word  "  devise  "  in 
the  gift,  and  the  word  "  heirs ''  in  the  limitation ; 
but  that  as  the  trusts  were  rigidly  and  exclusively 
applicable  to  personal  property,  and  as  the  trustees 
had  been  designated  by  that  name,  and  so  could  not 
take  beneficially,  there  was  a  resulting  trust  of  the 
real  estate  in  favour  of  the  settlor's  heirs  (t), 

3.  Where  lands  have  been  conveyed  to  a  trustee, 
and  the  trusts  have  not  been  manifested  and  proved 
by  a  signed  writing  in  accordance  with  the  Statute 
of  Frauds,  there  will  be  a  resulting  trust  to  the 
settlor  {J), 


{g)  As,  for  instance,  if  the  expression  is  used  with  reference 
to  one  only  of  two  separate  funds.  Bateley  v.  Windle,  2  B.  C. 
0.  31 ;  Pratt  v.  Sladden,  14  V.  193 ;  Gibha  v.  Rumaey,  3  V.  & 
B.  294. 

{h)  Dawson  v.  Clarky  18  V.  254 ;  Barra  v.  FewTce^  2  H.  & 
M.  60 ;  and  see  Elcock  v.  Mapp,  3  H.  L.  Cas.  492. 

U)  Longley  v.  Longleyy  L.  R.,  13  Eq.  133;  Dunnage  v. 
WhiU,  1  J.  &  W.  683;  Lloyd  v.  Lhyd,  L.  R.,  7  Eq.  458 ; 
comp.  D^Almaine  v.  Moaeley,  1  Dr.  629;  Coard  v.  Holderneaa, 
20  B.  147. 

(J)  Budkin  v.  Dolman,  35  L.  T.  791. 


124  CONSTRUCnVB  TRUSTS. 

4.  So,  if  a  declared  trust  is  too  uncertain  or 
vague  to  be  executed  {k)f  or  fails  by  lapse  (l)  or 
otherwise,  then,  as  it  is  expressed  on  the  face  of  the 
instrument,  that  the  trustee  was  not  intended  to  take 
beneficially,  there  will  be  a  resulting  trust. 

6.  Where  real  property  is  granted  to  another, 

either  without  any  consideration  at  all,  or  for  a 

merely  nominal  one  (w),  then  if  no  trust  is  declared 
of  any  part  of  it,  and  the  grant  is  to  a  stranger^  and 
no  intention  of  passing  the  beneficial  interest  appears 
either  by  the  instrument  or  by  parol  or  other  evi- 
dence (n),  the  law  presumes  that  the  probable  in- 
tention of  the  grantor  was  not  to  confer  a  benefit  (o), 
and  accordingly  looks  upon  the  grantee  as  a  trustee 
for  the  grantor  or  his  representatives. 

6.  But  where  the  gift  is  of  chattels,  it  would 
seem  that  an  intention  to  confer  beneficially  would 
be  presumed,  on  the  ground  of  the  utter  fatuity  of 
the  proceeding  on  any  other  supposition  (/?).  But 
this  presumption,  is,  of  course,  rebuttable  by  evi- 
dence (q). 

7.  Where  there  is  a  devise  to  A.  upon  trust  to 


{k)  Stuhhs  V.  Sargou,  2  Ke.  255;  Morice  v.  Bishop  of  Dur- 
ham, 9  V.  399,  and  10  V.  522 ;  Kendal  v.  Orangery  6  B.  300. 

(J,)  Ackroyd  v.  Smithson,  1  B.  0.  0.  503 ;  Spink  v.  Lewis,  3 
B.  0.  C.  355 ;  or  becomes  in  the  event  too  remote,  Tregonwell 
V.  Sydenham,  3  Dow,  210. 

(w)  .Hayes  v.  Kingdoms,  1  Ver.  33 ;  ScuUhorpe  v.  Burgess, 
1  Y.  jun.  92. 

(w)  Cook  V.  Hutchinson,  1  Ke.  50. 

(o)  Sculthorpe  v.  Burgess,  supra;  and  see  Hutchins  v.  Lee,  1 
At.  447. 

{p)  Oeorge  v.  Howard,  7  Pr.  651. 

[q)  Cmtance  v.  Cunninghame,  13  B.  363. 
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pay  debts  or  to  answer  an  annmtyy  there  is  a 
resulting  trust  of  what  remains,  after  payment  of 
the  debts  or  satisfaction  of  the  annuity  (r), 

8.  And  so  where  one  assigns  his  property  to  a 
trustee,  in  trust  to  sell  and  divide  the  proceeds  amongst 
his  creditors  in  payment  of  their  debts,  there  is  a 
resulting  trust  in  favour  of  the  debtor  of  any  surplus 
which  may  remain  after  all  the  debts  are  paid  («)• 

9.  Again,  where,  under  a  similar  assignment  to 
that  mentioned  in  the  last  illustration,  there  is  not 
enough  to  pay  all  the  creditors  in  full,  any  unclaimed 
dividends  must  be  held  in  trust  for  augmenting  the 
dividends  of  the  creditors  who  do  claim  (t). 

10.  So  where  a  settlement  is  executed  in  con- 
templation of    a  marriage  which    is  subsequently 

broken  off,  there  is  a  total  failure  of  the  con- 

sideration  on  which  the  settlement  was  based,  and 
the  property  results  to  the  settlor  (w). 

11.  But  where  («?)  one  made  his  wiU,  and  thereby 
gave  5L  to  his  brother  (who  was  also  his  heir-at-law), 
and  made  and  constituted  his  "  dearly  beloved  wife" 
his  "  sole  heiress  and  executrix  "  of  all  his  lands  and 
real  and  personal  estate,  to  sell  and  dispose  thereof  at 
her  pleasure,  and  to  pay  his  debts  and  legacies,  it 
was  held,  that  the  wife  was  entitled  to  the  real  estate 
for  her  own  benefit,  and  that  there  was  no  resulting 
trust  to  the  heir ;  on  the  ground  that  the  direction 
that  the  wife  should  be  sole  heiress,  did  in  every 

f  r)  King  v.  Dmniaon^  1 V.  &  B.  279 ;  Watson  v.  Hayes,  supra. 
f«)  Oreen  v.  Wynn,  L.  E.,  4  Ch.  Ap.  204. 
t)  Wild  V.  Banning,  L.  R.,  2  Eq.  677. 
w)  Esaery  v.  Cowland,  W.  N.  1884,  p.  39. 
>)  Bogera  v.  Bogera,  3  P.  W.  193. 
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respeot  place  her  in  the  stead  of  the  heir-at-law  and 
not  as  trustee  for  him,  and  that  this  was  '^  rendered 
plainer  by  reason  of  the  language  of  tenderness  and 
affection  which  must  intend  to  her  something  beneficial, 
and  not  what  would  be  a  trouble  only ;"  in  addition  to 
which  the  heir  was  not  forgotten,  but  had  51.  left  him. 
12.  And  so  under  a  devise  to  A.,  charged  with 
the  payment  of  debts  and  legacies  (^),  or  charged 
with  the  payment  of  a  contingent  legacy  ( y)  which 
does  not  take  effect,  there  will  be  no  resulting  trust, 
but  the  whole  property  will  go  to  the  ^devisee  bene- 
ficially, subject  only  to  the  charge. 


Art.  30. — Remlting  Trusts^  where  Trmts  declared  are 

Illegal. 

When  a  person  has  intentionally  vested 
property  in  another  for  an  illegal  pur- 
pose, then,  (if  the  trustee  expressly 
relies  (^)  upon  the  maxim  "  in  pari  delicto 
potior  est  conditio  possidentis y^^)  the  settlor 
cannot  recover  it  back  (a),  except  in  the 
following  cases,  namely : — 

a.  Where  the  illegal  purpose  is  not  carried 
into  execution  and  nothing  is  done  under 
it,  there  is  a  locus  pcenitentise,  and  the 

King  v.  Dennison,  supra ;  Wood  v.  Cox,  supra. 
Tregonwell  v.  Sydenham,  3  Dow,  210. 
[2)  Eaigh  v.  Kaye,  L.  E.,  7  Ch.  469. 

(a)  Bvke  of  Bedford  v.  Coke,  2  V.  sen.  116;  Curtis  v. 
Perry,  6  V.  739;  CoUington  v.  Fletcher,  2  At.  166;  Bracken- 
hury  V.  Brackenbury,  2  J.  &  W.  391 ;  Taylor  v.  Cheater,  L.  E., 
4  Q.  B.  309 ;  Ayerat  y.  Jenkins,  L.  E.,  16  Eq.  276. 
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mere  intention  to  effect  an  illegal  object 
will  not  deprive  the  settlor  of  the  right 
to  the  beneficial  ownership,  to  which  the 
trustee  has  no  honest  claim ;  and  there 
will  consequently  be  a  resulting  trust  in 
favour  of  the  settlor  (b). 
/S,  Where  the  effect  of  allowing  the  trustee 
to  retain  the  property  might  be  to  effec- 
tuate an  unlawful  object,  or  to  defeat  a 
legal  prohibition,  or  to  protect  a  fraud, 
equity  will,  (on  the  ground  of  public 
policy,)  enforce  a  resulting  trust  in  favour 
of  the  settlor,  so  as  to  prevent  the  illegal 
trust  being  carried  into  effect  (c). 

Illust. — 1.  Thus,  in  St/mes  v.  Hughes  (rf),  the 
plaintiff,  being  in  peouniaxj  difficulties,  assigned 
certain  leasehold  property  to    a  trustee  with  the 

view  of  defeating  Ms  creditors,  and  two  and 

a.half  years  afterwards  wa^  adjudicated  bankrupt, 
but  obtained  the  sanction  of  his  creditors,  under 
sect.  110  of  the  Bankruptcy  Act,  1861,  to  an  arrange- 


.g' 


Symes  v.  HugJies,  L.  E.,  9  Eq.  476;  Childera  v.  Childers^ 
&  J.  482 ;  Daviea  v.  Otty,  35  B.  208 ;  Birch  v.  Blagrave, 
Amb.  264 ;  Platamore  v.  Staple,  Or,  Coop.  250. 

(c)  See  per  Lord  Selbome  in  Ayerat  v.  Jenkins,  L.  E.,  16 
Eq.  283 ;  and  see  per  Knight  Bruce,  L.  J.,  in  Reynell  v.  Spry, 
1  De  Q-.,  M.  &  Q-.  660,  where  he  said,  "  Where  the  parties  are 
not  in  pari  delicto,  and  where  public  poHcy  is  considered  as 
advanced  by  allowing  either  party,  or  at  least  the  more  ex- 
cusable of  tne  two,  to  sue  for  relief,  relief  is  given  to  him." 
And  see  also  to  same  effect,  Law  v.  Law,  3  P,  W.  393,  and 
^t.  John  V.  St,  John,  11  V.  535. 

{d)  Supra. 
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menty  by  which  his  estate  and  effects  were  re-vested 
in  him,  he  covenanting  to  prosecute  a  suit  for  the 
recovery  of  the  assigned  property,  and  to  pay  a  com- 
position of  two  and  sixpence  in  the  pound  to  his 
creditors,  in  case  his  suit  should  prove  successful. 
Lord  Eonully,  M.  R.,  in  delivering  judgment,  said : . 
^^  The  assignment  was  made  for  an  illegal  purpose, 
and  it  is  said  that,  such  being  the  case,  the  court 
will  not  interfere.  I  think  the  correct  answer  to  this 
was  given  by  Mr.  Southgate,  namely,  that  where  the 
purpose  for  which  the  assignment  was  given  is  not 
carried  into  execution,  and  nothing  is  done  under  it, 
the  mere  intention  to  effect  an  illegal  object  when 
the  assignment  was  executed,  does  not  deprive  the 
assignor  of  his  right  to  recover  the  property  from  the 
assignee  who  has  given  no  consideration  for  it." 

2.  So,  again,  the  plaintiff,  being  apprehensive 
of  an  indictment  for  bigamy  (conviction  for  which 
involved  forfeiture  of  property),  conveyed  his  real 
estate  to  the  defendant,  on  a  parol  agreement  to  re- 
transfer  when  the  difficulty  should  have  passed  over. 
It  subsequently  transpired  that  the  plaintiff  was  not 
liable  to  be  indicted,  and  thereupon  he  filed  a  bill 
praying  for  a  retransfer  of  his  property ;  and  it  was 
held,  that  although  there  was  no  express  trust,  (in- 
asmuch as  there  was  no  written  proof  of  it,)  yet  there 
was  a  resulting  trust  to  which  the  statute  did  not  apply, 
and  as  there  was  no  illegality  in  fact,  but  only  in 
intention,  the  court  ordered  the  transfer  prayed  for  (e). 

3.  And  where  a  father  conveyed  the  legal  estate  in 
property  to  his  daughter,  with  the  intention  of  thus 

(c)  Davies  v.  Otty^  supra. 
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escaping  from  serving  as  sheriff,  but  after- 
wards repented,  and  paid  the  fine,  Lord  Hardwicke 
said,  "  I  am  of  opinion  that  the  conveyance  ought 
not  to  take  effect  against  his  intention  unkss  he  had 
actually  taken  the  oath^^  that  he  had  not  the  requisite 
qualification  (/). 

4.  Where  a  settlor  attempts  to  settle  property  so  as 

to  contravene  the   policy  of  the   law  with 

regard  to  perpetuities,  such  trusts  will  not  only  not 
be  carried  into  efEect,  but  the  person  nominated  to 
carry  them  out  is  held  to  be  a  mere  trustee  for  the 
^settlor  or  his  representatives.  For  the  attempt  was 
made  either  through  ignorance  or  carelessness,  or 
else  with  a  direct  intention  to  contravene  the  law. 
In  the  former  case,  as  there  would  be  no  delictum, 
the  usual  maxim  would  not  apply.  In  the  latter, 
equity  would  not  allow  the  trustee  to  retain  the 
property  and  so  put  it  in  his  power  to  carry  out  the 
illegal  intentions  of  the  testator,  and  to  defeat  the 
policy  of  the  law  (g). 

5.  And  so  again,  where  lands  or  the  proceeds  of  land 
are  devised  to  charitable  uses,  or  are  devised  to  one  who 
is  imder  a  secret  agreement  with  the  testator  pledged 
to  apply  them  to  charitable  purposes,  then,  not- 
withstanding the  improper  intentions  of  the  testator, 
yet,  as  the  object  of  allowing  the  gift  to  stand  would 
probably  be  to  effect  an  object  prohibited  by  law, 
there  would  be  a  resulting  trust  in  favour  of  the 


(/)  Birch  V.  Blagrave,  supra. 


^^,  CarrkJe  v.  Errington,  2  P.  W.   361;    Tregonwell  v. 
Sydenham,  3  Dow,  194;  Gibbs  v.  Rumsey,  2  V,  &  B.  294. 

U,  K 
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testator's  heir-at-law  or  residuary  devisee,  as  the  case 
might  be  {h), 

6.  But  where  a  father  granted  land  to  his  son,  in 

order  to  give  him  a  colourable  qualification  to 

shoot  game  imder  the  old  game  laws,  and  without 
any  intention  of  conferring  any  beneficial  interest 
upon  him,  the  court  would  not  enforce  any  resulting 
trust  in  favour  of  the  father,  on  the  groimd  probably, 
that  he  and  the  son  were  in  pari  delicto,  and  that 
there  would  be  no  detriment  to  the  public  in  allowing 
the  son  to  retain  the  estate  {i).  Of  course,  if  there 
had  been  no  illegality  (if,  for  instance,  a  bare  legal 
estate  had  been  a  sufficient  qualification),  there  would 
have  been  a  resulting  trust  {k). 

7.  So  in  Ay  erst  v.  Jenkins  (/),  a  widower,  two  days 
before  going  through  the  ceremony  of  marriage 

with  his  deceased  wife's  sister  (which  ceremony 

was  known  to  both  parties  to  be  invalid),  executed  a 
deed,  by  which  it  was  recited  that  he  was  desirous  of 
maJdng  a  settlement  and  provision  for  the  lady,  and 
had  transferred  certain  shares  into  the  naiSs  of 
trustees,  upon  the  trusts  thereinafter  declared,  being 
for  the  separate  and  inalienable  use  of  the  lady 
d^g  tak  »>d  .Mar  W  death  » t,  ^.dd  by 
deed  or  will  appoint.  They  afterwards  lived  together 
as  man  and  wife  until  the  widower's  death.  Some 
time  afterwards,  his  personal  representatives  instituted 
a  suit  to  set  aside  the  settlement,  on  the  ground  that 

(A)  Arnold  v.  Chapman^  1  Y.  sen.  108;  Addlington  v.  Cann^ 
Bam.  130;  Springett  y.  JenningSy  L.  R.,  lO  Eq.  488;  but  see 
Rowlotham  v.  Dunned,  L.  R.,  8  Oh.  Div.  430. 

(t)  Brachenhury  v.  Brackenhury,  2  J.  &  W.  391. 

[k)  Childera  v.  Childers,  1  D.  &  J,  482. 

[I)  L.  E.,  16  Eq.  283. 
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it  was  founded  on  an  immoral  consideration ;  but 
Lord  Selbome  said :  "  Belief  is  sought  by  the  re- 
presentative, not  merely  of  a  particeps  criminis,  but 
of  a  voluntary  and  sole  donor,  on  the  naked  ground 
of  the  illegality  of  his  own  intention  and  purpose,  and 
that,  not  against  a  bond  or  covenant  or  other  obligation 
resting  in  fieri,  but  against  a  completed  transfer 
of  specific  chattels,  by  which  the  legal  estate  in  those 
chattels  was  absolutely  vested  in  trustees  for  the  sole 
benefit  of  the  defendaat.  I  know  of  no  doctrine  of 
.  public  policy  which  requires  or  authorizes  a  court  of 
equity  to  give  assistance  to  such  a  plaintifB  imder 
such  circumstances.  When  the  immediate  and  direct 
effect  of  an  estoppel  in  equity  against  relief  to  a 
particular  plaintifE  might  be  to  effectuate  an  unlawful 
object^  or  to  defeat  a  legal  prohibition^  or  to  protect  a 
fraudy  such  an  estoppel  may  well  be  regarded  as 
against  public  policy.  But  the  voluntary  gift  of 
part  of  his  own  property  by  one  particeps  criminis, 
to  another,  is  in  itself  neither  fraudulent  nor  pro- 
hibited by  law ;  and  the  present  is  not  the  case  of  a 
man  repenting  of  an  immoral  purpose  before  it  is  too 
late,  and  seeking  to  recall,  while  the  object  is  yet 
unaccomplished  (m),  a  gift  intended  as  a  bribe  to 
iniquity.  If  public  policy  is  opposed,  as  it  is,  to  vice 
and  immorality,  it  is  no  less  true,  as  was  said  by 
Lord  Truro  in  Benyon  v.  NettlefoU  (*z),  that  the  law 
in  sanctioning  the  defence  of  particeps  criminis  does 
so  on  the  grounds  of  public  policy, — namely,  that 


(m)  As  in  Byrnes  v.  HugheSf  supra, 
(n)  3  M.  &  G.  102. 
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tliose  who  violate  the  law  must  not  apply  to  the  law 
for  protection."  The  practitioner  must,  however, 
oaxefuUy  bear  in  mind,  that  where  property  is  fa^ns- 
ferred  to  trustees  in  trust  for  the  settlor  until  an 
intended  marriage  with  his  deceased  wife's  sister  is 
solemnized,  and  then  in  trust  for  the  lady  and  the 
issue  of  the  marriage,  the  trust  will  be  void,  inasmuch 
as  such  a  marriage  cannot  take  place  (o). 


Art.  31. — Resulting  Trusts  where  Purchase  made  in 

Another^ s  Name. 

When  real  or  personal  property  {p)  is 
taken  in  the  names  of  the  purchaser  and 
others  generally,  or  in  the  names  of 
others  without  that  of  the  purchaser,  or 
in  one  name,  or  in  several,  and  whether 
jointly  or  successively,  there  is  a  primS, 
facie  presumption  of  a  resulting  trust  in 
favour  of  the  person  who  (by  parol  {q)  or 
other  evidence)  is  proved  to  have  ad- 
vanced the  purchase-money  (r)  in  the 
character  of  purchaser  (5).  But  this 
presumption  may  be  rebutted — 

a.  By  parol  {t)  or  other  evidence ; 

^^■^fc— ^"^^^      ■  ■■■■!  ■■■  ^■■■■l■  ■  I  ■  ■■■■■■  ■^■.■■■.    —     ^  ■    ■■  ^ 

(0)  Pawaon  v.  Brovm,  L.  E.,  13  Ch.  Div.  202. 

Ip)  Dyer  v.  Dyer,  2  Cox,  93 ;  Ebrand  v.  Dancer,  2  Ch.  Ca. 
26 ;  Wheeler  v.  Smithy  1  Gif .  300. 

(q)  29  Car.  11.  c.  3,  s.  8;  Bartlett  v.  Pickersgilly  1  Ed.  615; 
Byall  V.  Byally  1  Atk.  59;  Leach  v.  Leach,  10  Yes.  517. 

M  Dyer  v.  Dyer,  supra;  Wray  v.  Steele,  2  V.  &  B.  388. 

{$)  Bartlett  v.  FickersgUl,  supra. 

[t)  Eider  v.  Kidder,  10  V.  360. 


BESULTING  TRUST,  PURCHASE  IN  ANOTHER'S  NAME.    133 

P.  By  the  fact  that  the  person  in  whose 
name  the  purchase  was  made  was  the  wife 
or  child  of  the  purchaser  (w),  or  was  some 
person  towards  whom  he  stood  in  close 
relationship,  and  in  loco  parentis  {x\  or 
was  trustee  of  a  settlement  by  which  the 
purchaser  has  previously  settled  pro- 
perty (  y) ;  in  any  of  which  cases  a  primSr 
facie  presumption  will  arise  that  the 
purchaser  intended  the  ostensible  grantee 
or  grantees  to  take  absolutely.  But  this 
last  presumption  is  also  capable  of  being 
rebutted  by  evidence,  or  by  surrounding 
circumstances  (^). 

Illust. — 1.  If  one  pay  the  purchase-money  at  the 
request  of  and  by  way  of  loan  to  the  person  ia 
whose  name  the  property  is  taken,  there  will  be  no 
resulting  trust,  because  the  lender  did  not  advance 
the  purchase-money  as  purchaser  (a),  but  merely  as 
a  lender. 

2.  Where  the  purchase-money  is  advanced,  partly 
by  the  person  in  whose  name  the  property  is 

taken,  and  partly  by  another,  then,  if  they  advance 

«  ■  .         ■  * 

{u)  Soar  V.  Foster,  4  K.  &  J.  152 ;  Beck/ord  v.  Beckford, 
Lofft,  490. 

(cc)  Beckford  v.  Beckford,  supra;  Currant  v.  Jago^  1  Coll. 
.261 ;  Tucker  v.  Burrm,  2  H.  &  M.  515 ;  Forrest  v.  Forrest, 
13  W.  E.  380. 

(y)  Be  Curties,  L.  E.,  14  Eq.  220. 

(a)  TunbridgeY.  Cam,  19  W.  E.  1047;  Williama  v.  WilUams, 
32  B.  370. 

(a)  Bartlett  y.  Pickersgill,  supra ;  and  see  also  Aveling  v. 
Knipe,  19  Ves.  441. 
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it  in  equal  shares,  they  will  (in  the  absence  of  evidence 
or  circumstances  showing  a  contrary  intention  (6) ) 
take  as  joint  tenants,  because  the  advance  being 
equal  the  interest  is  equal ;  but  if  in  unequal  shares, 
then  a  trust  results  to  each  of  them,  in  proportion  to 
his  advance  (c). 

3.  In  Crabbe  v.  Crabbe  {d)y  a  father  transferred  a  sum 
of  stock  from  his  own  name  into  the  joint  names  of 
his  son  and  of  a  broker,  and  told  the  latter  to  carry 
the  dividends  to  the  son*s  accoimt.  The  father,  by  a 
codicil  to  his  will  executed  subsequently,  bequeathed 
the  stock  to  another ;  but  it  was  held  that  the  son 
took  absolutely,  the  Master  of  the  Bolls  saying  :  "  If 
the  transfer  is  not  ambiguous,  but  a  clear  and  un- 
equivocal act,  as  I  must  take  it  on  the  authorities,  for 
explanation  there  is  no  place ;  if  then  it  cannot  be 
permitted  to  explain,  still  less  can  it  be  allowed  to 
qualify  the  operation  of  the  previous  act.  The 
transfer  being  held  an  advancement,  nothing  con- 
tained in  the  codicil,  nor  any  other  matter  ex  post 
facto,  can  ever  be  allowed  to  alter  what  had  been 
already  done.''  In  short,  a  resulting  trust  will  not 
be  allowed  to  arise,  merely  because  a  donor  subse- 
quently changes  his  mind  and  repents  him  of  his 
generosity. 

4.  Again,  a  sum  of  consols  was  vested  in  the  trustees 
of  a  marriage  settlement  upon  the  usual  trusts.    The 

2  See  Bohinson  v.  Preston,  4  K.  &  J.  605 ;  Edwards  v. 
ion,  Pr.  Oh.  332 ;  XaA»  v.  Oibson,  1  Eq.  Ca.  Ab.  290;  Bone 
V.  Pollandy  24  Bea.  288.  I 

(c)  Lake  v.  Oibson,  1  Eq.  Ca.  Ab.  291 ;  Rigden  v.  VdUier,  3 
Att:.  735. 

{d)  1  M.  &  K.  511 ;  and  see  also  Birch  v.  Blagrave,  Amb, 
264. 


KESTJLTING  TRUST,  PURCHASE  IN  ANOTHER'S  NAME.    135 

husband  directed  the  bankers  who  received  the 
dividends  (and  paid  them  to  him  as  tenant  for  life 
under  a  power  of  attorney  from  the  trustees),  to 
invest  an  additional  sum  of  2,000/.  consols  in  the 
names  of  the  same  trustees,  so  that  they  might 
receive  the  dividends  as  before.  This  was  done,  and 
the  husband  received  the  income  of  the  whole  during 
his  life.  No  notice  of  the  new  investment  was  ever 
given  to  the  trustees.  It  was  held  that  there  was  no 
resulting  trust  of  the  2,000/.  for  the  husband,  but  that 
it  became  subject  to  the  trusts  of  the  settlement  as 
an  augmentation  of  the  trust  fund  (e). 

5.  But  a  declaration  made  by  the  father  at  or 
before  the  date  of  the  purchase  is  admissible  tO  rebut 
the  presumption,  although  it  Qiight  not  be  good 
as  a  declaration  of  trust,  on  account  of  its  not  being 
reduced  into  writing :  for  "  as  the  trust  would  result 
to  the  father  were  it  not  rebutted  by  the  sonship  as 
a  circimistance  of  evidence,  the  father  may  counteract 
that  circumstance  by  the  evidence  arising  from  his 
parol  declaration  "  (/). 

6.  Surrounding  circumstances  may  also  tend 
to  rebut  the  presumption.  Thus,  where  a  father, 
upon  his  son's  marriage,  gave  him  a  considerable 
advancement,  and  having  several  younger  children 
who  had  no  provision,  he  sold  an  estate ;  but  500/.  only 
of  the  purchase-money  being  paid,  he  took  a  security 
for  the  residue  in  the  joint  names  of  himself  and  his 
said  son,  and  he  himself  received  the  interest  and  a 


fe)  Be  CurteiSy  L.  E.,  14  Eq.  220. 
[/)  WUliama  v.  Williama,  32  B.  370. 
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great  part  of  the  principal  without  any  opposition 
from  the  son,  as  did  his  executrix  after  his  deaths 
the  son  writing  receipts  for  the  interest ;  it  was  held 
that  the  son  took  nothing;  the  Lord  Chancellor 
saying,  ^^  Where  a  father  takes  an  estate  in  the  name 
of  his  son,  it  is  to  be  considered  as  an  advancement ; 
but  that  is  liable  to  be  rebutted  by  subsequent  acts. 
So  if  the  estate  be  taken  jointly,  so  that  the  son  may 
be  entitled  by  survivorship,  that  is  weaker  than  the 
former  case,  and  still  depends  on  circumstances. 
The  son  knew  here  that  his  name  was  used  in  the 
mortgage,  and  must  have  known  whether  it  was  for 
his  own  interest  or  only  as  a  trustee  for  the  father ; 
and  instead  of  making  any  claim,  his  acts  are  very 
strong  evidence  of  the  latter;  nor  is  there  any 
colour  why  the  father  should  make  him  any  further 
advancement  when  he  had  so  many  children  un- 
provided for"  {g).  The  dictum  of  the  learned  Chan- 
cellor, that  the  presumption  may  be  rebutted  by 
subsequent  acts,  cannot  be  taken  to  mean  subsequent 
acts  of  the  father,  which  are  only  admissible  against, 
and  not  for,  him  (A) ;  but  must,  it  is  apprehended, 
refer  only  to  subsequent  acts  of  the  son  (and 
only  to  them  when  there  is  nothing  to  show  that  the 
father  did  actually  intend  to  advance  the  son  («)),  or  to 
subsequent  acts  of  the  father  so  acquiesced  in  by  the 
son  as  to  raise  the  presumption  that  the  son  always 


(g)  Pole  V.  Pole,  1  V.  sen.  76 ;  Stock  v.  McAvoy,  L.  E.,  15- 

.  65 ;  Bom  v.  PoUand,  24  B.  283. 

'h)  Beddington  v.  Beddington,  3  Eidge,  197. 
m  SidmouthT*  Sidmouth,  2  B.  465 ;  Hepworth  v.  Hepworthy 
L.  B.,  11  £q.  10. 


£q! 
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knew  that  no  benefit  was  intended  for  him.  It  is  also 
to  be  remarked,  that  the  fact  of  the  father  having 
previously  made  provision  for  the  son,  would  not  of 
itself  hskYe  been  sufficient  to  rebut  the  usual  presump- 
tion, although  taken  together  with  other  circumstances, 
it  is  a  strong  link  in  the  chain  (k). 

7.  So  the  relationship  of  solicitor  and  client 
between  the  son  and  the  parent  has  been  considered 
a  circumstance  that  wiU,  of  itself,  rebut  the  pre- 
sumption of  advancement  {I). 

8.  In  He  De  Visme  (m)  it  was  laid  down,  that  where 
a  married  woman  had,  out  of  her  separate  estate, 
made  a  purchase  in  the  name  of  her  children,  no 
presumption  of  advancement  arose,  inasmuch  as  a 
married  woman  was  under  no  obligation  to  maintain 
her  children.  But,  with  great  respect,  it  is  sub- 
mitted that  the  true  ground  for  presuming  that  a 
parent  intends  to  advance  his  child,  is  not  duty,  but 
natural  love  and  affection.  On  this  point,  the  judg- 
ment of  Vice-Chancellor  Stuart  in  8at/re  v.  Hughes  (n) 
is  worthy  of  study.  In  that  case,  a  widowed  mother, 
after  making  her  will  in  favour  of  her  two  daughters, 
transferred  East  India  Stock  which  had  stood  in  her 
own  name  into  the  names  of  herself  and  the  unmar- 
ried daughter,  and  died:  and  the  Vioe-Chancellor 
said,  "If  stock  be  found  standing  in  the  names  of 
two  persons,  the  presumption  of  law  is  that  it  is 
their  property.     But  if  there  be  evidence  that  one 


^Jc)  See  per  Lord  Loughborough,  3  Bidge,  190. 
/)  Garrett  v.  Wilkinson,  2  D.  &  S.  244. 
m)  2  De  G.,  J.  &  S.  17. 
[n)  L.  B.,  5  Eq.  376. 
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of  them  purchased  the  stock,  and  that  the  name  of 
the  other  was  nsed  without  any  consideration  pro- 
ceeding from  that  person,  the  want  of  consideration 
induces  the  court  to  presume  a  resulting  trust.  The 
more  simple  case,  and  that  generaUy  referred  to  in 
the  reported  decisions,  is  the  case  of  a  purchase  by 
one  person  in  the  name  of  another.  As  soon  as  you 
have  the  fact  of  the  purchase  in  evidence,  and  shew 
that  the  purchase-money  was  paid  by  a  person  other 
than  the  person  to  whom  the  conveyance  was  made, 
the  fact  of  want  of  consideration  ahnost  necessarily 
creates  the  presumption  of  a  resulting  trust.  In  the 
case,  however,  of  a  father  purchasing  property  in 
the  name  of  a  son,  and  having  the  conveyance  made 
to  the  son — ^the  father  paying  the  purchase-money — 
the  circumstance  of  a  relationship  raises  a  presump- 
tion of  benefit  intended  for  the  son,  which  rebuts  the 
notion  of  a  resulting  trust.  In  the  case  of  Chrey  v. 
Orey  (o),  before  Lord  Nottingham,  there  was,  beyond 
the  simple  facts  of  the  purchase  and  the  conveyance, 
the  fact  of  the  receipt  of  the  profits  by  the  father. 
Where  the  conveyance  is  to  one  person  and  the  pur- 
chase-money is  paid  by  another,  the  receipt  of  the 
profits  by  the  person  who  paid  the  purchase-money,  in 
an  ordinary  case  strengthens  the  presumption  that 
he  is  the  beneficial  owner,  but  in  the  case  of  a  father 
and  a  son  this  circumstance  was  not  enough  to  rebut 
the  presumption  of  benefit  to  the  son.  The  same 
doctrine  extends  to  a  purchase  by  a  person  in  loco 
parentis.    Lord  Oottenham  in  Potoys  v.  Mansfield  (p). 


\ 


o)  2  Sw.  594. 

p)  3  M.  &  0.  359. 
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commenting  upon  the  meaning  of  that  expression^ 
saidy  '  It  means  a  person  in  such  a  relation  towards 
the  individual  in  question  as  raises  a  presumption  of 
an  intention  to  benefit  him.'  It  has  been  argued, 
that  a  mother  is  not  a  person  bound  to  make  an 
advancement  to  her  child,  and  that  a  widowed 
mother  is  not  a  person  standing  in  such  a  relation 
to  her  child  as  to  raise  a  presumption  that  in  a  trans- 
action of  this  kind  a  benefit  was  intended  for  the 
child.  In  the  case  of  Re  De  Visme  it  was  said,  that 
a  mother  does  not  stand  in  such  a  relationship  to  a 
child  as  to  raise  a  presumption  of  benefit  for  the 
child.  The  question  in  that  case  arose  on  a  petition 
in  lunacy,  and  it  seems  to  have  been  taken  for 
granted  that  no  presumption  of  benefit  arises  in  the 
case  of  a  mother.  But.  maternal  affection  as  a  motive 
of  boimty  is  perhaps  the  strongest  of  all,  although 
the  duty  is  not  so  strong  as  in  the  case  of  a  father, 
inasmuch  as  it  is  the  duty  of  a  father  to  advance  his 
child.  That,  however,  is  a  moral  obligation,  and 
not  a  legal  one."  His  honor  then  reviewed  the  cir- 
cumstances of  the  case,  in  order  to  see  whether  they 
rebutted  the  presumption  of  advancement,  and,  find- 
ing that  they  did  not,  decided  in  favour  of  the 
daughter. 

9.  "With  regard  to  the  presimiption  of  advance- 
ment in  favour  of  persons  to  whom  the  purchaser 
stands  in  loco  parentis,  it  has  been  held  that  the 
presumption  arose  in  the  case  of  an  illegitimate 
child  {q)y  a  grandchild  when  the  fat/ier  was  dead{r)y 

{g)  Beckford  v.  Beckfordy  Lofft,  490 ;  KUpin  v.  Kilpin,  1 M, 
&  El.  542,  sed  quaere,  4  £.  &  J.  157. 
(r)  Ehrand  v.  DanceVy  2  Ch.  Oa.  26, 
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and  the  nephew  of  a  wife  who  had  been  practically 
adopted  by  the  husband  as  his  child  (s).  But  it 
would  seem  that  the  person  alleged  to  have  been  in 
loco  parentis  must  have  intended  to  put  himself  in 
the  situation  of  the  person  described  as  the  natural 
father  of  the  child  with  reference  to  those  parental 
offices  and  duties  which  consist  in  making  provision 
for  a  child ;  and  the  mere  fact  that  a  grandfather 
took  care  of  his  daughter's  illegitimate  child  and 
sent  it  to  school,  has  been  held  to  be  insufficient  to 
raise  the  presumption;  Vice-Chancellor  Page  "Wood 
saying : — "  I  cannot  put  the  doctrine  so  high  as  to 
hold  that  if  a  person  educate  a  child  to  whom  he  is 
imder  no  obligation  either  morally  or  legally,  the 
child  is  therefore  to  be  provided  for  at  his  ex- 
pense" (0- 


Art.  32. — Constructive  Trusts  of  Profits  made  hy 
Persons  in  Fiduciary  Positions. 

Where  a  person  holds,  or  has  the  manage- 
ment of  property,  either  as  an  express 
trustee,  or  as  one  of  a  succession  of 
persons  partially  interested  under  a 
settlement,  or  as  a  guardian,  agent  or 
other  person  clothed  with  a  fiduciary 
character,  he  must  not  gain  any  per- 
sonal profit  by  availing  himself  of  his 
position ;  and  if  he  does  so,  he  will  be  a 


Is)  Currant  v.  Jago^  1  Coll.  Ch.  261. 

It)  Tucker  v.  Burron,  2  H.  &  M.  615;  11  Jur.,  N.  S.  525. 
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mere  trustee  of  such  profit  for  the  benefit 
of  the  persons  equitably  entitled  to  the 
property,  in  respect  of  which  such  profit 
was  gained. 

Illxtst. — 1.  Thus,  in  the  leading  ease  of  Sandford 
T.  Keech  (w),  a  lessee  of  the  profits  of  a  market  had 
devised  the  lease  to  a  trustee  for  an  infant.  On  the 
expiration  of  the  lease,  the  trustee  apphed  for  a 
renewal,  hut  the  lessor  would  not  renew,  on  the 
ground  that  the  infant  could  not  enter  into  the  usual 

oovenants.    Upon  this,  the  trustee  took  a  lease 

lo  himself  for  his  own  benefit ;  hut  it  was  decreed 
hy  Lord  King,  that  he  must  hold  it  in  trust  for  the 
infant,  his  lordship  saying,  "If  a  trustee,  on  the 
refusal  to  renew,  might  have  a  lease  to  himself,  few 
trust  estates  would  he  renewed  to  oestuis  que  trust." 
2.  And  so  also  a  tenant  for  life  of  leaseholds 
(even  though  they  he  held  under  a  mere  yearly 
tenancy  {x))y  who  claims  under  a  settlement,  cannot 
renew  them  for  his  own  sole  benefit ;  for  he  cannot 
avail  himself  of  his  position,  as  the  person  in  posses- 
sion imder  the  settlement,  to  get  a  more  durable 
term,  and  so  to  defeat  the  probable  intentions  of  the 
settlor  that  the  lease  should  be  renewed  for  the 
benefit  of  all  persons  claiming  imder  the  settle- 
ment {y).  And  upon  similar  grounds,  if  a  tenant 
for  life  accepts  money  in  consideration  of  his  allow- 

■  ■      I     ■  ^^—^^^^■^■^■^^^^^^^— ^^M         I      IIM     ■■      ■■  ^         ■■■  M^——^^^^a^a^M^——^^^i^^—^^^^»^^^—^^».—^»— ■■■■■!      ■■■■-■  II    ■  M  ..  ■     ■       ■        ■■,       M^ 

(«)  Sel.  Ch.  Ca.  61,  and  see  Re  Morgan^  Pilgrim  v.  Pilgrim^ 
li.  E.,  18  Ch.  Div.  93. 

!x)  James  v.  Dearie^  15  Y.  236. 
y)  Eyre  v.  Dolphin,  2  B.  &  B.  290 ;  MUl  v.  Hilly  3  H.  L. 
C  828 ;  Yew  v.  Edwards,  1  D.  &  J.  598 ;  James  v.  Deane, 
supra. 
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ing  something  to  be  done  which  is  prejudiciol  to  the 
trust  property  (as,  for  instance,  the  unopposed  pas- 
sage of  an  act  of  parliament  sanctioning  a  railway), 
he  will  be  a  trustee  of  such  money  for  all  the  persons 
interested  imder  the  settlement  (z). 

3.  The  same  principle  applies  to  mortgagees  (a), 
joint  tenants  (6),  partners  (c),  and  owners  of  land 
subject  to  a  charge  {d). 

4.  So  directors  of  a  company,  cannot  avail  them- 
selves of  their  position  to  enter  into  beneficial  con- 
tracts with  the  company  {e) ;  nor  can  they  buy  pro- 
perty, and  then  sell  it  to  the  company  at  an  advanced 
price.  Promoters  of  a  company  hold  a  fiduciary 
relation  towards  the  company,  and  cannot  be  allowed 
to  retain  a  secret  commission  received  from  the  ven- 
dors of  property  which  the  company  is  formed  for  the 
purpose  of  purchasing  (/).  Directors  cannot  receive 
commissions  from  other  parties,  on  the  sale  of  any  of 
the  property  of  the  company  (^),  and  generally  they 
cannot  deal  for  their  own  advantage  with  any  part 
of  the  property  or  shares  of  the  company  (A). 

(z)  Pole  V.  Foh,  2  Dr.  &  S.  420. 
hi)  RushwortKa  case.  Free.  13. 
h)  Palmer  v.  Young,  1  Ver.  276. 

(c)  Featherstonhaugh  v.  Femvick,  17  V.  311 ;  Clegg  v.  Fiah^ 
wick,  1  M.  &  G.  294;  Bell  v.  Barnett,  21  W.  E.  119 ;  but  as 
to  partners,  see  Dean  v.  MacDoweU,  L.  B.,  8  Oh.  Div.  345. 

(d)  Jackson  v.  Welsh,  L.  &  G.  t.  Plunket,  346 ;  Winshw  v. 
Tighe,  2  B.  &  B.  195 ;  Well  v.  Lugar,  2  Y.  &  0.  247. 

(e)  Great  Luxembourg  Bail.  Co,  v.  Magnay,  25  B.  586; 
Aberdeen  Bail.  Co.  v.  Blackie,  1  Macq.  461 ;  Flanagan  v.  O. 
W.  Bail.  Co.,  19  L.  T.,  N.  S.  345. 

(/)  Hitch&M  V.  Congreve,  1  B.  &  M.  150;  Fawcett  v.  White- 
house,  ibid.  132 ;  Beck  v.  Kantorowicz,  3  K.  &  J.  230;  Bagnall 
V.  CarU(m,  L.  B.,  6  Oh.  Div.  371 ;  Emma  Silver  Mining  Com^ 
pany  v.  Grant,  L.  B.,  11  Oh.  D.  918. 


(g)  GaskellY.  Chambers,  26  B.  360. 


York,  &c.  Co.  V.  Hudson,  16  B.  485. 
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5.  Agents  come  under  the  same  principle  (i). 
Thus,  where  A.,  being  aware  that  B.  wished  to 
obtain  shares  in  a  certain  company,  represented  to 
B.  that  he^  A.,  could  procure  a  certain  number  of 
shares  at  3/.  a  share,  and  B.  agreed  to  purchase  at 
that  price,  and  the  agreement  was  carried  out ;  but 
B.  afterwards  discovered  that  A.  was  in  fact  the 
owner  of  the  shares,  having  just  previously  bought 
them  for  21.  a  share ;  it  was  held  that  A.  was  an 
agent  for  B.,  and  must  be  ordered  to  repay  to  B. 
the  difference  between  the  price  given  by  B.,  and 
that  given  by  A.  for  the  shares  (A*). 

6.  So  a  solicitor  who  purchases  property  from  a 
client  must,  if  the  sale  be  impeached,  not  only  show 
that  he  gave  full  value  for  it,  but  also  that  the  client 
was  actually  benefited  by  the  transaction.  And 
persons  who  subsequently  purchjise  from  the  solicitor 
with  notice  of  the  transaction  are  imder  a  fiiTni'lar 
UabiKty(/). 

Art.  33. — Comtructwe   Trusts  where  Equitable  and 
Legal  Estates  are  not  united  in  the  same  Person. 

In  every  case  (not  coining  within  the  scope 
of  any  of  the  preceding  articles)  where 
the  person  in  whom  real  or  personal 
property  is  vested,  has  not  the  whole 
equitable  interest    therein,    he    is  pro 

{%)  Morrett  v.  PasJce,  2  At.  54;  Kimher  v.  Barber,  L.  £.,  8 
Ch.  56. 

ik)  Kimher  v.  Barber,  supra. 
I)  Tojpham  V.  Spencer,  2  Jur.,  N.  S.  865. 
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tanto  a  trustee  for  the  persons  having 
such  equitable  interest  (m). 

Illust. — 1.  Thus,  where  a  bindiag  contract  is 
entered  into  between  two  persons  for  the  sale  of 
property  by  one  to  the  other,  then,  in  the  words  of 
liord  Cairns,  in  Shaw  v.  Foster  (n),  "  There  cannot  be 
the  slightest  doubt  of  the  relation  subsisting  in  the 
eye  of  a  court  of  equity  between  the  vendor  and 
the  purchaser.  The  vendor  is  a  trustee  of  the 
property  for  the  purchaser ;  the  purchaser  is  the  real 
beneficial  owner  in  the  eye  of  a  court  of  equity  of  the 
property,  subject  only  to  this  observation,  that  the 
vendor  (whom  I  have  called  a  trustee)  is  not  a  mere 
dormant  trustee ;  he  is  a  trustee  having  a  personal  and 
substantial  interest  in  the  property,  a  right  to  protect 
that  interest,  and  an  active  right  to  assert  that 
interest  if  anything  should  be  done  in  derogation  of 
it.  The  relation,  therefore,  of  trustee  and  cestui  que 
trust  subsists,  but  subsists  subject  to  the  paramount 
right  of  the  vendor  and  trustee  to  protect  his  own 
interest  as  vendor  of  the  property."  He  is,  however, 
only  trustee  pro  tanto,  and  his  duties  are  strictly 
matter  of  contract  (o). 


{m)  This  article,  doubtless,  includes  all  those  relating  to 
consbructive  trusts  which  have  preceded  it,  but  as  it  would 
be  a  quite  endless  task  to  eniunerate  every  kind  of  construc- 
tive trust  (for  they  are,  as  has  been  truly  said,  conterminous 
with  equity  jurisprudence),  I  have  thought  it  better  to  caU 
special  attention  to  those  classes  which  are  most  important, 
and  to  bring  all  oUiers  within  one  sweeping  general  clause. 

(n)  L.  E.,  5  H.  L.  338;  Earl  of  Egmont  v.  8mith,  L.  E.,  6 
Ch.  Div.  475. 

(o)  See  per  Lord  Westbury  in  Knox  v.  (7y«,  L.  E.,  5  H.  L. 
656;  but  see  Smith  v.  Earl  Egmont,  L.  E.,  6  Ch.  Div.  469. 
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2.  In  the  oonverse  case,  where  the  vendor  has 
actually  conveyed  the  property,  but  the  purchaser 
has  not  paid  the  purchase-money,  or  has  only  paid 
part  of  it,  the  vendor  has  a  lien  upon  the  property 
for  the  unpaid  portion  {p) ;  and  the  purchaser  will 
hold  the  estate  as  a  trustee  pro  tanto,  unless  by  his 
Acts  or  declarations  the  vendor  has  plainly  manifested 
his  intention  to  rely,  not  upon  the  estate,  but  upon 
some  other  security,  or  upon  the  personal  credit  of 
the  individual  (q).  A  mere  collateral  security  will 
not,  however,  suffice  (r) ;  but  where  it  appears  that  a 
bond,  covenant,  mortgage  or  annuity  was  itself  the 
actual  consideration — the  thing  bargained  for — and 
not  merely  a  collateral  security  for  the  purchase- 
money  («),  there  will  be  no  lien,  and  consequently  no 
trust. 

3.  It  need  scarcely  be  pointed  out  that  a  mort- 
gagor in  the  case  of  an  equitable  mortgage^  is 
pro  tanto  a  trustee  for  the  mortgagee.  For  even  where 
there  is  no  written  memorandum,  a  deposit  of  title 
•deeds  is  of  itself  evidence  of  an  agreement  for  the 
mortgage  of  the  property  (t) ;  and  in  accordance  with 
the  maxim,  that  "  equity  regards  that  as  done  which 

(p)  Machreth  v.  Symmons,  1  Lead.  Ca.  295. 

\q)  Ibid. 

(r)  Collins  v.  Collins,  31  B.  346 ;  Hughes  v.  Kearney,  1  Sch. 
&  L.  134. 

(«)  1  Lead.  Ca.  317;  Buckland  v.  Pocknell,  13  Sim.  499; 
Farrott  v.  SweeUand,  3  M.  &  K.  655 ;  Dixon  v.  Oayfere,  21 
B,  118;  Dyke  v.  Bendall,  2  D.  M.  &  G.  209 ;  and  see  Be  Brent- 
wood Bride  and  Coal  Co,,  L.  B.,  4  Gh.  Diy.  562. 

{t)  Bussell  V.  BvMell,  1  Lead.  Ca.  674 ;  Ex  parte  Wri^jht, 
19  V.  258 ;  Pryce  v.  Bury,  2  Dr.  42;  Ferris  v.  MuUins,  2  Sm. 
&  Gif .  378 ;  Ex  parte  Moss,  3  D.  &  S.  599. 

V.  L 
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ought  to  be  done,"  tlie  mortgagor  holds  the  legal 
estate,  in  trust  to  execute  a  legal  mortgage  to  the 
mortgagee. 

4.  Upon  the  death  of  a  mortgagee^  the  mortgaged 
property  (if  assured  to  him  in  fee)  descended  at 
law,  previous  to  the  Vendor  and  Purchaser  Act,  1874> 
to  his  heir ;  but  being  in  reality  only  a  security  for 
money,  it  equitably  belonged  to  his  personal 
representatives,  and  the  heir  was,  therefore,  held  to 
be  a  mere  trustee  for  the  administrators  or  executors 
of  the  mortgagee  (u). 

5.  So  a  mortgagee  in  possession  is  con- 
structively a  trustee  of  the  rents  and  profits,  and 
bound  to  apply  them  in  a  due  course  of  administra- 
tion (a?).  But  there  has  been  considerable  conflict  of 
opinion  as  to  the  extent  of  his  responsibility.  For 
instance,  it  has  been  held  that  he  is  liable  even  after 
transferring  the  mortgage  without  the  mortgagor's 
consent  ( y) ;  but  this  decision  has  been  questioned, 
and,  it  is  respectfully  apprehended,  rightly  so  (s). 
In  another  case,  it  was  said  that  a  mortgagee  in 
possession  who,  after  the  mortgagor's  death,  bought 
up  the  widow's  right  to  dower,  was  obliged  to  hold 
it  in  trust  for  the  heir,  upon  his  paying  the  purchase- 
money  {a) ;  and  although  this  case  has  called  forth 

(w)  Thornhorough  v.  Baker,  2  Lead.  Oa.  1030.  But  see  37 
&  38  Vict.  c.  78,  ss.  4,  5. 

{x)  Lew.  169;  Ooppring  v.  Cooke,  1  Ver.  270;  BenthamY* 
Eaincourt,  Pr.  Oh.  30;  Parker  v.  Galcraft,  6  Mad.  11;  Hughes 
V.  Williams,  12  V.  493 ;  Haddocks  v.  Wrm,  2  Ch.  Rep.  109. 

[y)  Venables  v.  Foyle,  1  Oh.  Oa.  3. 

z)  Lew.  169 ;  and  consider  Bingham  v.  Lee,  15  Sim.  400. 

[a)  Baldwin  v.  Bannister,  cited  in  Bohinson  v.  Pett,  3  P.  W. 
251. 
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much  oomment  (i),  it  is  difficult  to  distinguish  it  in 
principle  from  the  class  of  oases  treated  of  in  the 
last  article. 

6.  Another  important  illustration  of  the  rule  now 
tmder  consideration  occurs  when  a  limited  owner 
(ex.  gr.  a  tenant  for  life)  pays  ofE  a  specific  {c)  in- 
cumbrance out  of  his  own  money.  In  such  a  case 
(in  the  absence  of  evidence  showing  an  intention  to 
extinguish  the  incumbrance)  he  is  held  to  be,  in 
equity,  in  the  position  of  a  transferee  of  the  incum- 
brance, notwithstandiQg  that  he  took  an  ordinary 
reconveyance ;  and,  on  his  death,  the  remainderman 
holds  the  legal  estate  subject  to  the  equitable  lien  or 
charge  so  created  (d). 

7.  So,  again,  where  the  plaintiff  was  induced  by 
fraud  of  the  defendant  to  purchase  a  share  of  his 
business,  aad  to  enter  into  partnership  with  him, 
and  judgment  was  given  for  the  rescission  of  the 
agreement  and  the  dissolution  of  the  partnership, 
it  was  held  that  the  plaintiff  was  entitled,  in  respect 
of  the  purchase-money  which  he  had  paid,  to  a  lien 
on  the  surplus  of  the  partnership  assets  after  satisfy- 
ing the  partnership  debts  and  liabilities,  and  that,  in 
respect  of  any  sums  which  he  had  paid  or  might  pay 
in  satisfaction  of  partnership  debts,  he  was  entitled  to 

(b)  Dohson  v.  Land,  8  Ha.  330 ;  Arnold  v.  Gamery  2  Ph. 
231 ;  Maihison  t.  Clarice^  3  Dr.  3. 

!c)  See  Morley  v.  Morley,  25  L.  J.,  Oh.  7. 
d)  Redington  y.  Bedingtony  1  Ba.  &  B.  131 ;  8t»  Paul  r. 
Dudley,  16  V.  172;  Drinkwater  v.  Coombe,  2  B.  &  St.  340; 
and,  as  to  eyidence  showing  contrary  intention,  see  Astley  y. 
Miller,  1  Sim.  298 ;  TyrwhiU  v.  Tyrwhvtt,  32  B.  244. 

l2 
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gtaiid  in  the  place  of  the  parhienUp  credi^^ 
he  had  made  the  payments  {e). 

8.  Upon  fiimilar  prindples^  a  court  of  equity  oon- 
verts  a  party  who  has  obtained  property  by  fraud 
^^  into  a  trustee  for  the  party  who  is  injured  by  that 
fratid;  bat  that,  being  a  jurisdiction  founded  on 
personal  fraud,  it  is  incumbent  on  the  court  to  see 
that  a  fraud,  or  malus  animus,  is  proved  by  the 
clearest  and  most  indisputable  evidence;  it  is  im- 
possible to  supply  presumption  in  the  place  of 
proof"  (/). 


(e)  Mycockr.  BeaU&n,  L.  B.,  13  Ch.  D.  384;  and  as  to  sale 
of  land  obtained  by  fraud,  see  Base  y.  Watson,  10  H.  L.  C. 
<n2,  and  see  also  Aheraman  Ironworks  v.  Wickens,  L.  B.,  4 
Ch.  Ap.  101. 

(/)  Per  Lord  Westbury  in  McCormick  v.  Grogan,  L.  B.,  4 
II.  L.  88. 
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Division  IV. 

THE  ADMINISTRATION  OF  A  TRUST. 


SuB-Div.  I. — Preliminary. 

Art.  34.  JHscIaimer  of  a  TrtMt. 
„     So,  Acceptance  of  a  TrttaL 


SuB-Div.  II. — ^The  Estate  of  the  Trustee,  and 

ITS  Incidents. 

Art.  36.  Where  the  Trustee  takes  any  Estate, 

37.  The  Quantity  of  Estate  taken  hy  the  Trustee. 

38.  Devolution  of  the  Trustee* s  Estate, 

39.  Devise  of  the  Trustee* s  Estate  before  1882. 

40.  Bankruptcy  of  the  Trustee, 

41.  The  Incidents  of  the  Trustee* s  Estate  at  Law, 

42.  Failure  of  Cestuis  que  Trusts, 


SuB-Div.  III. — The  Trustee's  Duties. 

Art.  43.  Trustees  must  obey  the  Terms  of  the  Settlement. 

„    44.  Trustees  mmt  act  fairly  between  the  Cestuis  que  Trusts, 

„    45.  Trustees  must  exercise  reasonable  care, 

„    46.  Trustees  must  in  general  see  that  right  Persons  get  the 
Trust  Property, 

47.  Trustees  must  only  invest  in  certain  Securities,  or  in 
those  authorized  by  the  Settlement, 

48.  Trustees  must  not  obtain  Stock  Certificates  to  Bearer, 

49.  Trustees  must  act  jointly, 
60.  Trustees  must  cu^  personally,  and  not  by  Deputy, 

51.  Trustees  must  not  set  up  Jvs  tertii, 

52.  Trustees  must  be  ready  with  their  Accounts, 

53.  Trustees  must  not  make  a  Profit  out  of  their  Trust, 
^                      9*    64.  Trustees  must  in  general  act  gratuitously. 
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SuB-Div.  rV. — ^The  Authority  of  the  Trustee. 

Art.  65.  General  Authority  of  Trustees,  Express  and  Implied^ 
, ,     66.  Power  of  Trustees  to  conduct  Sales  puhlidy  or  privately* 
„     67.  Power  of  Trustees  to  give  effectual  Receipts, 
,,     68.  Power  of  Trustees  to  compound  and  settle  Disputes, 
„     69.  Power  of  Trustees  to  allow  Maintenance  to  Infants, 
,,     60.  Delegation  of  Trustee's  authority, 
,,    61.  Suspension  of  the  Trustee^ s  authority  ly  Adminisira^ 
tion  Action, 


SuB-Div^  V. — The  Authority  of  the  Oestuis  que 

Trusts. 

Art.  62.  The  Authority  of  the  Cestui  que  Trust  in  a  simple 
Trust. 

63.  The  Authority  of  the  Cestuis  que  Trusts  collectively  in 
a  Special  Trust, 

64.  The  Authority  of  one  of  several  Cestuis  que  Trusts  in 
a  Special  Trust. 


99 


>> 


SuB-Div.  VI. — The  Death,  Eetirement,  or  Re- 
moval OF  A  Trustee. 

Art.  66.  Survivorship  of  the  Office, 
„    66.  Devolution  of  the  Office  on  Death  of  Survivor, 
„    67.  Devise  of  the  Office  hefore  1882. 
„    68.  Retirement  or  Removal  from  the  Office, 
„    69.  Appointment  of  new  Trustees  under  express  Power, 
,y    70.  Appointment  of  new  Trustees  under  Conveyancing  and 

Law  of  Property  Act,  1881. 
,,     71.  Vesting  of  Trust  Property  in  new  Trustees, 
,,     72.  Appointment  of  new  Trustees  by  the  Court, 
„    73.  Severance  of  Trust  on  appointment  of  new  Trustees* 


SuB-Div.  VII. — The  Protection  and  Belief 

AGCX)RDED  TO  TRUSTEES. 

Art.  74.  Reimlmrsement, 
„    76.  Protection  against  acts  of  Co^trustees, 
„    76.  Concurrence  of  or  Release  by  Cestuis  que  Trusts* 
yy    77.  LacJies  of  Cestuis  que  Trusts, 
,y    78.  Entitled  to  be  indemnified  by  party  who  has  gained  by 

breach  of  Trust, 
„    79.  Right  to  Discha/rge, 
„    80.  Advice  of  a  Judge, 
„    81.  When  entitled  to  pay  into  Court  or  to  seek  its  ad-- 

ministrative  assistaHice* 


(    151    ) 


STJB-DIVISION  I. 
Preliminary. 

Art.  34.  Disdmmer  of  a  Trust. 
„     3d.  Acceptance  of  a  Trttat, 


Art.  34. — Disclaimer  of  a  Trust. 

No  one  is  bound  to  accept  the  oflfice  of 
trustee  (a).  Both  the  oflfice  and  the 
estate  may  be  disclaimed  before  ac- 
ceptance, either  by  deed  (b)  or  (save  in 
the  case  of  a  married  woman,  who  mmt 
disclaim  by  deed  (c)  )  by  conduct  tanta- 
mount to  a  disclaimer  ( d).  The  dis- 
claimer should  be  made  within  a  reason- 
able period,  having  regard  to  the  circum- 
stances of  the  particular  case  (e). 

Illtjst. — 1.  Thus,  even  though  a  person  may  have 
agreed  in  the  lifetime  of  a  testator  to  be  his  executor, 

_  ^ |.^^M_Mi,_l^«-MM  I^^^M^   -|1 II 1 IT"! 

fa)  Robinson  v.  Petty  2  Lead.  Ca.  238. 

[b)  Stacey  v.  Elphy  1  M.  &  K.  199. 
(cj  8  &  9  Vict.  c.  106,  s.  7. 
(a)  Stacey  v.  Mph,  supra;  Toumson  v.  Tickell,  3  B.  &  A. 

31 ;  Begbie  v.  Crooky  2  B.  N.  0.  70 ;  Bingham  v.  CkmmorriSy 
2  MoU.  253;  but  seei2e  Ellison,  2  Jur.,  N.  8.  262. 

(c)  See  Doe  v.  HarnSy  16  M.  &  W.  522 ;  PaddonY.  Bichard- 
son,  7  D.  M.  &  G-.  563 ;  James  v.  Frearson,  1  Y.  &  0.  G.  0« 
370. 
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he  is  still  at  liberty  to  recede  from  his  promise  at  any 
time  before  proving  the  will  (/). 

2.  A  prudent  man  will  of  course  always  disclaim 
by  deedy  in  order  that  there  may  be  no  question  of 
the  fact;  but  a  disclaimer  by  counsel  at  the  bar, 
or  even  by  conduct  inconsistent  with  acceptance,  is ' 
sufficient  {g).  For  instance,  in  S facet/  v.  JElph  (A),  a 
person,  named  as  executor  and  trustee  under  a  will, 
did  not  formally  renounce  probate  until  after  the 
death  of  the  acting  executor,  nor  formally  disclaim 
the  trusts  of  the  will,  but  he  purchased  a  part  of  the 
real  estate,  and  took  a  conveyance  from  the  tenant  for 
life  and  the  heir-at-law  to  whom  the  estate  mmt  have 
descended  on  disclaimer  of  tlie  trust.  It  was  held  that 
he  had  by  his  conduct  disclaimed  the  office  and  estate 
of  trustee  under  the  will ;  and  Sir  J.  Leach,  M.  B., 
said:  "In  this  case  there  is  no  ambiguity  in  the 
conduct  of  the  defendant ;  he  never  interfered  with 
the  property,  except  as  the  friend  or  agent  of  the 
widow ;  and  it  is  plain  from  the  confidence  which  the 
testator  appears  to  have  placed  in  him  by  his^  will 

that  he  was  a  particular  friend  of  the  family 

It  is  true  he  never  executed  a  deed  disclaiming  the 

trust,  but  Ms  conduct  disclaimed  the  trust ;  in 

the  purchase  of  the  small  real  estate  made  by  him,  he 
took  by  feoffment  from  the  widow  and  eldest  son  of 
the  testator,  in  whom  the  estates  could  only  vest  by 
the  disclaimer  of  the  trustee." 

3.  In  Ee  Ellison's  Trusts  (h),  Sir  W.  Page  Wood„ 

y )  Doyle  V.  Blahe,  2  Sch.  &  L.  239. 
M  Foster  v.  Dawher,  8  W.  E.  646. 
^h)  Supra. 
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V.-C,  expressed  some  doubt  whether  b,  freehold  estate 
could  be  disolaimed  bj  parol,  or  otherwise  than  by 
deed ;  but  his  honour's  attention  does  not  appear  to 
have  been  called  to  Stacey  v.  Elph^  and  as  the  case 
was  only  an  unopposed  petition  for  the  appointment 
of  new  trustees,  it  can  hardly  be  taken  as  an  authority 
against  the  rules  above  laid  down.  And  in  the  recent 
case  of  Re  Gordon^  Gordon  v.  Roberts  (»),  where  real 
estate  was  devised  to  trustees  upon  trust  to  sell  and 
to  form  a  mixed  fund  consisting  of  the  proceeds  of 
such  sale  and  of  the  testator's  personal  estate,  and 
thereout  to  pay  debts  and  legacies,  with  divers  trusts 
over,  and  the  trustees  were  also  nominated  executors, 
and  renounced  probate  and  never  acted  in  the  trusts, 
it  was  held  by  Sir  George  Jessel,  M.  R.,  that  the  re- 
nunciation of  probate,  coupled  with  the  fact  that  the 
trustees  had  never  assumed  to  act  as  such,  was  con- 
clusive evidence  of  disclaimer. 


Art.  36. — Acceptance  of  a  Trust. 

A  person  may  accept  the  oflfice  of  trustee 
expressly,  or  he  may  do  so  constructively 
by  doing  such  acts  as  are  only  referable 
to  the  character  of  trustee  or  executor  (^), 
or  he  may  do  so  by  long  acquiescence. 

Illust. — 1.  A  trustee  expressly  accepts  the  oflSce 
by  executing  the  settlement  (/),  or  by  making  an  ex- 
press declaration  of  his  assent  (m). 

ft)  L.  E.,  6  Oh.  D.  531. 

\k)  Spence,  918. 

J)  Biickeridge  v.  Qlassey  1  Or.  &  Ph.  134. 

\m)  Doe  V.  Harris,  16  M.  &  W.  517. 
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2.  Permitting  an  action  oonceming  the  trust  pro- 
perty to  be  brought  in  his  name(w),  or  otherwise 
allowing  the  trust  property  to  be  dealt  with  in  his 
name  (o),  is  such  an  acquiescence  as  will  be  con- 
strued to  be  an  acceptance  of  the  office. 

3.  So,  exercising  any  act  of  ownership,  such  as 
advertising  the  property  for  sale,  giving  notice  to  the 
tenants  to  pay  the  rents  to  himself  or  an  agent,  or 
requesting  the  steward  of  a  manor  to  enrol  a  deed  in 
relation  to  the  trust  property,  is  sufficient  to  con- 
stitute acceptance  of  a  trust  (p), 

4.  So,  where  the  office  of  executor  is  clothed  with 
certain  trusts,  or  where  the  executor  is  also  nominated 
the  trustee  of  real  estate  under  a  will,  he  is  construed 
to  have  accepted  the  office  of  trustee  if  he  takes  out 
probate  to  the  will  (q) ;  and  acceptance  of  the  trusts 
of  a  will  is  constructive  acceptance  of  the  office  of 
trustee  of  estates,  devised  thereby,  of  which  the 
testator  was  trustee  (r). 

5.  In  Conyngham  v.  Conyngham  (s),  one  Coleman 
was  appointed  trustee  of  a  will,  but  he  never  ex- 
pressly accepted  the  appointment.  One  of  the  trusts 
was  in  respect  of  the  rents  of  a  plantation  then  in 
lease  to  the  testator's  son.  Coleman  acted  as  the 
agent  of  the  son,  who  was  also  heir-at-law,  and 
received  the  rents  of  the  estate  from  him.    It  was 


[n)  Montford  v.  Cadogan,  17  V.  485. 

fo)  James  v.  Frearsouy  1  Y.  &  0.  0.  370. 

\p)  Bence  v.  Qilpin^  L.  B.,  3  Ex.  76. 

\q)  MucMow  V.  FuUer,  Jac.  198 ;  Ward  v.  BtMer^  2  Moll. 
«33. 

(r)  Be  Perry,  2  Ourt.  655 ;  Brooke  v.  ffaynes^  L.  E.,  6  Eq. 
25. 

(«)  1  V.  sen.  522. 
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held,  that  by  so  interfering  with  the  trust  pro- 

perty,  he  could  hot  repudiate  the  trust,  and  say  that 
he  merely  acted  as  the  son's  agent.  He  received  the 
property  from  the  person  who  was  nominally  to  have 
remitted  the  rents,  and  it  was  incumbent  on  him,  if 
he  would  not  have  acted  as  trustee,  to  have  refused, 
and  not  to  leave  himself  at  liberty  to  say  he  acted  as 
trustee  or  not.  It  is,  however,  not  every  interference 
mth  trust  property  which  wiU  be  construed  as  an 
acceptance  of  the  office  of  trustee :  for  if  such  inter- 
ference be  plainly  (not  ambigwmsly)  referable  to  some 
other  ground,  it  will  not  operate  as  an  acceptance  {t) ; 
nor  will  merely  taking  charge  of  a  trust  until  a  new 
trustee  can  be  found,  be,  of  itself,  a  constructive 
acceptance  {u), 

6.  Where  a  trustee,  with  notice  of  the  trust,  has 
indulged  in  a  passive  acquiescence  for  some  years,  he 
will  be  presumed  to  have  accepted  it,  in  the  absence 
of  any  satisfactory  explanation  {x). 

SStacey  v.  Elph,  1  M.  &  Z.  195 ;  Dove  v.  Everardy  1  E. 
.  281 ;  Lotory  v.  FuUon,  9  Sim.  115. 


!u\  Evana  v.  cTb^n,  4  B.  35. 
x) 


Wise  V.  Wise,  2  J.  &  Lat.  412 ;  Be  Uniacke,  1  J.  &  Lat. 
1;  Jie  Needham,  ibid.  34. 
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STTB-DIVISION  II. 

The  Estate  op  the  Trustee,  and  its 

Incidents. 

Art.  36.  Cases  in  which  the  Trustee  takes  any  Estate, 

37.  The  Quantity  of  the  Estate  taken  hy  the  Trustee, 

38.  Devolution  of  the  Trustee^ s  Estate, 

39.  Devise  of  the  Trustee's  Estate  "before  1882. 

40.  Bankruptcy  of  the  Trustee, 

41.  The  Incidents  of  the  Trustee's  Estate  at  Law, 

42.  Failure  of  Cestuis  que  Trusts, 


Art.  36. — Cases  in  which  the  Trustee  takes  any  Estate, 
a.  Where  the  trust  is  a  simple  trust,  and  the 
trust  property  is  of  freehold  tenure,  then, 
in  consequence  of  (or  in  the  case  of  wills 
by  analogy  to)  the  Statute  of  Uses,  the 
trustee  takes  no  estate  unless  the  property 
be  limited  to  his  use^  or  unless  there  be  a 
clear  intention  to  vest  an  estate  in  him. 
But,  where  the  trust  is  a  special  trust, 
the  statute  does  not  apply,  and  the 
trustee  will  take  a  legal  estate  of  some 
duration. 
fi.  Where  the  trust  property  is  of  copyhold 
or  leasehold  tenure,  or  is  pure  personalty, 
the  Statute  of  Uses  is  inapplicable,  and 
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the  trustee  takes  the  legal  estate,  whether 

the  trust  be  simple  or  special. 

Illxjst. — 1.  Thus,  where  a  freehold  estate  is  limited 
to  trustees,  and  the  words  used  are  "  in  trust  to  pay 
to  "  a  specified  person  the  rents  and  profits,  there 
the  trustees  take  the  legal  estate,  because  they  must 
receive  before  they  can  make  the  required  payments. 
But  where  the  words  are  "  in  trust  to  permit  and 
suffer  A.  B.  to  take  the  rents  and  profits,"  there  the 
use  is  divested  out  of  them  and  executed  in  the 
party  beneficially  entitled,  the  purposes  not  requiring 
that  the  legal  estate  should  remain  in  the  trustees  (a). 

2.  Where,  however,  the  trustees  are  to  permit 
and  suffer  the  cestui  que  trust  to  receive  the  net  or 
clear  rents  and  profits,  the  trustees  take  the  legal 
estate ;  it  being  presumed  that  the  trustees  are  to  take 
the  gross  rents,  and  after  payment  of  outgoings,  to 
hand  over  the  net  rents  to  the  cestui  que  trust  (J). 

3.  So,  again,  where  the  trustees  are  to  exercise 
any  control  or  discretion  they  take  some  estate.  For 
instance,  where  the  cestui  que  trust  is  empowered 
to  give  receipts  for  the  rents  with  the  approbation  of 
the  trustees  {c)^  or  the  trust  is  for  the  separate  use  of 
a  married  woman,  who  consequently  requires  protec- 
tion, the  trustees  take  the  legal  estate  {d) ;  at  all 


(a)  Per  Parke,  J.,  Barker  v.  Ghreenwoody  4  M.  &  W.  429; 
Doe  d.  Leicester  v.  Biggs,  2  Taunt.  109;  Doe  v.  Boltoriy  11  A, 
&  E.  188. 

Barker  v.  Greenwood,  supra ;  White  v.  Parker^  1  Bing, 
673 ;  Shapland  v.  Smith,  1  Bro.  0.  0.  76. 
(c)  Oreg&ry  v.  Henderson,  4  Taunt.  772. 
(a)  Harton  v.  Harton,  7  T.  R.  652.    But  query,  whether 
this  -would  be  so  since  the  Married  Women's  P^perty  Act, 
1882. 


A 
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events,  where  the  trust  is  created  by  "will.  But  where 
it  is  created  hj  deed,  it  would  seem  that  the  common 
law  courts,  not  recognizing  the  separate  estate  of  a 
feme  couvert,  would  (at  all  events  before  the  Judica- 
ture Act,  1873)  have  held  that  such  a  trust  was  a 
simple  trust,  and  therefore  came  within  the  Statute  of 
Uses  (e). 

4.  Where  property  is  devised  to  trustees  charged 

with  payment  of  debts,  and  subject  thereto  in 

trust  for  A.,  there,  as  the  trustees  are  not  directed  to 
pay  the  debts,  they  have  no  duties,  and  consequently 
take  no  estate  (/).  But  it  would  be  otherwise  if  they 
had  to  pay  them  {g). 

5.  Where  the  language  is  ambiguous,  and 
may  be  read  either  as  implying  a  simple  or  a  special 
trust,  the  question  must  be  determined  according  to 
the  general  rules  of  construction.  Thus,  the  words 
"  to  pay  or  permit  him  to  receive  "  would,  if  contained 
in  a  deed,  create  a  special  trust,  inasmuch  as  of  two 
inconsistent  expressions  in  a  deed  the  first  prevails ; 
whereas  the  same  words  occurring  in  a  will  would 
create  a  simple  trust,  as  a  testator's  last  words  are 
preferred  (A). 

6.  In  Houston  v.  Hughes  (i),  it  was  held  that,  (not- 
withstanding the  Statute  of  Uses),  under  a  devise  of 


eWiUiomB  V.  WateTB,  14  M.  &  W.  166;  see  Nash  v.  AUm, 
&  C.  167. 
!/)  Kearick  v.  Lord  Beauderhy  3  B.  &  F.  175. 
g)  Smith  v.  Smith,  11  0.  B.,  N.  S.  121;    MarshcOl  v. 
CHngeU,  L.  B.,  21  Gh.  D.  790;  and  see  as  to  what  amounts 
to  a  direction  to  the  trvLstees  to  pay  debts,  Spence  v.  Spence,  10 
W.  E.  606 ;  Creaton  v.  Creatoriy  3  Sm.  &  G.  386. 
(h)  Doe  V.  Biggs,  2  Taunt.  109. 
(»)  6  B.  &  0.  403. 
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freeholds  and  copyholds  to  A.  and  his  heirs,  in  trust 
for  B.  and  his  heirs,  the  oiroumstance  that  A.  took  an 
estate  in  the  copyholds  was  an  argument  in  favour  of 
an  intention  that  he  should  take  the  legal  estate  in 
the  freeholds.  It  is,  however,  apprehended  that  a 
similar  limitation  in  a  deed  would  be  construed  far 
more  strictly. 

7.  So,  where  lands  are  devised  unto  or  to  the  use  of 
trustees  in  trust  for  B.,  the  trustees  take  the  legal 
estate  irrespective  of  any  active  trust  (/). 

8.  Again,  even  where  the  active  trust  is  of  a  trivial 
description,  yet,  if  it  implies  an  intention  to  vest  the 
legal  estate  in  the  trustee,  it  is  apprehended  that,  not- 
withstanding the  Statute  of  Uses,  eflEect  will  be  given 
to  that  intention.  Thus,  if  a  trustee  devises  Green- 
acre  to  A.  and  B.  and  their  heirs,  upon  trust  forth- 
with to  convey  and  assure  the  same  to  C.  in  fee,  A.  and 
B.  will  take  the  legal  estate,  for  they  have  an  active 
duty  to  perform,  viz.,  to  convey  it  to  0.  (k). 

9.  A  devise  to  trustees  upon  trust  for  A.  for  life, 
with  remainder  to  B.  in  fee,  followed  by  a  power  to 
sell,  lease,  or  mortgage,  vests  the  legal  estate  in  the 
trustees,  for  the  exercise  of  the  power  might  become 
an  active  duty  (/). 

(j)  Doe  V.  Fieldy  2  B.  &  Ad.  664. 

(k)  Doe  d.  Shelley  v.  Edlin,  4  A.  &  E.  582 ;  Doe  d.  Nolle 
V.  Bolton,  11  A.  &  E.  188. 

(Z)  Watson  v.  PeareoUy  2  Exch.  681 ;  Doe  d.  Cadogan  v. 
Ewart,  7  A.  &  E.  636. 
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Art.  37. — TJie  Quantity  of  Estate  taken  by  the 

Trustees. 

Whenever  a  trust  is  created,  a  legal  estate 
suflScient  for  the  execution  of  the  trust  is, 
if  possible,  implied ;  but  (in  the  absence 
of  a  clear  intention  to  vest  the  legal  fee 
simple  in  the  trustees)  their  estate  is  not 
carried  further  than  the  complete  exe- 
cution of  the  trust  necessarily  re- 
quires {m).  In  applying  this  rule,  the 
following  principles  are  of  import- 
ance : — 

a.  Deeds  are  construed  strictly,  and  take 
effect  according  to  their  strict  legal 
meaning,  unless  the  very  object  and 
intention  of  the  instrument  would  be 
defeated  by  such  a  construction  {n). 

/3.  Wills  are  construed  more  liberally,  and 
although  no  estate  (or  no  sufficient  es- 
tate) be  expressly  given  to  trustees,  the 
legal  estate  is  impliedly  vested  *  in  them 
as  long  as  the  execution  of  the  trust 


(m)  Lew.  189. 

\n)  VenaUea  v.  Morris^  7  T.  E.  342 ;  Wykham  v.  Wyhham^ 
18  V.  395 ;  Colemore  v.  Tyndall,  2  Y.  &  J.  605 »  and  see  Re 
Birdy  L.  B.,  3  Ch.  Div.  214,  where  the  word  "heirs"  was 
omitted,  but  it  being  necessary  that  the  trustees  should  take 
the  fee,  the  settlement  was  ordered  to  be  rectified  by  adding 
the  word. 


\ 
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requires  it,  and  (unless  there  are  recur- 
ring trusts  (o)),  no  longer  (ji?). 
y.  A  devise  to  trustees  and  their  heirs, 
prim^  facie  passes  the  fee  simple  {q\  and 
if  the  trusts  by  their  nature  extend  over 
an  indefinite  period,  that  presumption  is 
irrebutable  (r).  But  if  a  less  estate  would 
certainly  enable  the  trustees  to  fulfil  all 
the  trusts,  and  it  can  be  pointed  out  on 
the  face  of  the  settlement  what  other 
estate  the  trustees  can  take  (but  not  other- 
wise), the  primS,  facie  absolute  nature 
of  the  gift  is  destroyed,  and  the  trustees 
take  such  an  estate  only  as  is  suflScient 
for  the  execution  of  the  trust  {s).  Pro- 
vided, that  where  the  settlement  is  a 
will  made  since  the  passing  of  the  Wills 
Act,  and  the  trust  property  is  real  estate, 
.^no  indefinite   chattel  interest,  and  no 

freehold  with  an  indefinite  chattel  in- 

• 

terest  superadded,  can  be  implied   or 

(o)  See  Harton  Y.-ffarton,  7  T.  E.  652. 

(p)  Doe  V.  NickolU,  1  B.  &  0.  336;  Watson  v.  Pearson,  2 
Ex.  581 ;  Bush  v.  Allen,  5  Mod.  63 ;  Doe  v.  Homfray,  6  A.  & 
E.  206. 

[q)  Per  Williams,  J.,  Doe  v.  DavieSy  1  Q,  B.  430;  and  see 
Blagrave  v.  Blagrave,  4  Ex.  550. 

!r)  Ibid.,  per  Patteson,  J. 
s)  Ibid.;  and  see  per  Erie,  J.,  Poad  y.  Waison,  6  E.  &  B. 
606;   and  generally  as  to  the  rale,  see  per  Jessel,  M.  E., 
Collier  v.  WaUerSy  L.  E.,  17  Eq.  262. 
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expressly  given ;  and  where  such  estates 
would  have  been  previously  implied,  or 
where  there  is  no  cestui  que  trust  for 
life,  or  where  there  is  one,  but  the  trusts 
may  continue  beyond  his  life,  in  every 
such  case  the  trustee  takes  the  fee  simple, 
or  other  the  whole  estate  or  interest 
which  the  testator  could  dispose  of  {t\ 
Illtjst. — 1.  In  Colemore  v.  Tyndall{u)y  under  a 


{t)  This  proviso  is  intended  and  believed  to  give  the  effect 
of  the  30th  and  31st  sections  of  the  Wills  Act,  1  Yict.  c.  26. 
By  the  first  of  these  sections  it  is  enacted  that  where  any  real 
estate  (other  than  or  not  being  a  presentation  to  a  church) 
shall  be  devised  to  any  trustee  or  executor,  such  devise  shall 
be  construed  to  pass  the  fee  simple,  or  other  the  whole  estate 
or  interest  which  the  testator  had  power  to  dispose  of  by  will, 
in  such  real  estate,  unless  a  definite  term  of  years  absolute 
or  determinable,  or  an  estate  of  freehold,  shall  be  given  ta 
him  expressly  or  by  implication.  The  31st  section  enacts, 
that  where  any  real  estate  shall  be  devised  to  a  trustee  with- 
out any  express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in 
the  surplus  rents  and  profits  thereof,  shall  not  be  given  to 
any  person  for  life,  or  shaU  be  given  for  life,  but  the  pur-^ 
poses  of  the  trust  may  continue  beyond  the  life  of  such  person, 
such  devise  shall  be  construed  to  vest  in  such  trustee  the  fe& 
simple  or  other  the  whole  legal  estate  which  the  testator  had 
power  to  dispose  of  by  will,  and  not  an  estate  determinable 
when  the  purposes  of  the  trust  shaU  be  satisfied.  Both  these 
sections  have  oeen  subjected  to  much  criticism,  and,  strange 
and  almost  incredible  as  it  may  appear,  it  is  believed  that 
the  real  history  of  the  two  sections  is,  that  they  were  drafted 
as  alternative  sections,  but,  by  some  carelessness,  were  both 
allowed  to  remain  in  tibe  act  when  passed.  (See  per  Jessel, 
M.  E.,  Fr&m  v.  Clement,  L.  E.,  18  Ch.  D.  514.)  Their 
meaning  is  by  no  means  clear  (see  Lew.  195 ;  Sug.  E.  P. 
Stats.  380 ;  2  Jar.  Wills,  296;  Hawkins's  Wills,  30);  but  it  ia 
apprehended  that  their  effect  is  as  above  stated. 

\u)  2  Y.  &  J.  605 ;  and  see  also  Cooper  v.  Kynock,  L.  E.,  7 
Ch.  398,  and  Re  White  and  Hindle,  L.  ,E.,  7  Ch.  D.  201. 
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deed,  lands  were  limited  to  the  use  of  A.  for  life,  and 
after  his  death  to  the  use  of  B.  and  his  heirs  during 
the  life  of  A.,  to  support  contingent  remainders, 
remainder  to  the  use  of  C.  for  life,  remainder  to  the 
same  B.  and  his  heirs  during  the  life  of  G.  to 
support  contingent  remainders,  remainder  to  the  first 
and  other  sons  of  C.  in  tail  male,  remainder  to  divers 
other  uses,  remainder  to  the  said  B.  and  his  heirs 
(without  saying  during  the  life  of  the  tenant  for 
life)  to  support  and  preserve  contingent  remainders, 
with  divers  remainders  over.  The  question  arose 
whether,  under  the  last  limitation  to  B.  and  his  heirs, 
he  took  the  fee  simple,  or  whether  he  only  took  that 
which  was  necessary  for  the  purpose  of  the  trust, 
namely,  an  estate  pur  autre  vie.  But  the  court  held 
that  it  was  not  a  sufficient  ground  for  restricting  an 
estate  limited  by  deed  to  a  trustee  and  his  heirsy 
to  an  estate  for  life,  because  the  estate  given  to  the 
trustee  seemed  to  be  larger  than  was  essential  to  its 
purpose.  And  the  Lord  Chief  Baron,  quoting  from 
the  judgment  of  Lord  Chief  Justice  Willes  in  Park- 
hurst  V.  Smithy  said :  "  Though  the  intent  of  the 
parties  be  never  so  clear,  it  cannot  take  place  con- 
trary to  the  rules  of  law,  nor  can  we  put  words  in  a 
deed  which  are  not  there,  nor  put  a  construction  on 
the  words  of  a  deed  directly  contrary  to  the  plain  sense 
of  them.  But  where  the  intent  is  plain  and  manifesty  and 
the  ucords  doubtful  and  obscurCy  it  is  the  duty  of  the 
judges  to  endeavour  to  find  out  such  a  meaning  in  the 
words  as  wiU  best  answer  the  intent  of  the  parties." 
And  the  Lord  Chief  Baron  also  said :  "  As  to  the 
notion  that  whenever  an  estate  is  limited  to  a  person 
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professedly  as  a  trustee,  he  shall,  whatever  terms  may 
he  used,  take  only  the  estate  requisite  to  enahle  him 
to  perform  his  trust,  and  this  though  of  a  freehold, 
and  in  a  deed,  I  do  not  find  it  supported  by  any 
authority,  nor  even  by  any  dictum." 

2.  But  if  the  limitations  stated  in  the  last  illustra- 
tion had  been  declared  by  a  will  instead  of  in  a 
deed,  the  decision  would  clearly  have  been  different. 
Thus,  if  lands  are  devised  to  trustees  and  their  heirs, 
upon  trust  to  pay  the  net  rents  to  A.  for  life,  and 
after  A.'s  death  in  trust  for  B.,  the  trustees,  notwith- 
standing the  words  of  inheritance,  only  take  an  estate 
pur  autre  vie  (viz.,  during  A.'s  life) ;  for  the  active 
trust  reposed  in  them  ends  with  the  life  of  A.,  and 
consequently  the  purposes  of  their  trust  do  not  re- 
quire them  to  take  a  larger  estate  (x). 

3.  Nor  will  the  court  imply  a  larger  estate  (where 
it  is  not  necessary  to  carry  out  the  definite  trusts  of 
the  wiU),  on  the  ground  that  by  doing  so  effect 
would  incidentally  be  given  to  the  testator's  inten- 
tions. Thus,  if  freeholds  be  given  to  A.  for  life, 
with  remainder  to  trustees  and  their  heirs  in  trust  to 
preserve  contingent  remainders,  with  remainder  to 
the  heirs  of  A.,  it  is  obvious  that  if  the  trustees 
could  be  held  to  take  the  fee  in  reversion  expectant 
on  A.'s  life  estate,  the  riQe  in  Shelley's  case 
would  be  rendered  inapplicable,  and  the  obvious  in- 
tention of  the  testator  to  give  A.  a  mere  life  interest 
would  be  preserved.    But  notwithstanding  this,  the 

{x)  Blagrave  v.  Blagrave,  4  Ex.  650 ;  WaUon  v.  Pearsorit 
2  Ex.  681 ;  Doe  v.  Cfa/e,  7  Ex.  676. 
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court  holds  that  the  trustees  only  take  a  contingent 
estate  pur  autre  vie,  that  being  sufficient  to  enable 
them  to  preserve  contingent  remainders,  which  alone 
was  the  object  of  the  trust  reposed  in  them  (y). 

4.  On  similar  grounds,  the  court  will  not  imply  a 
larger  estate  in  the  trustees  than  the  trust  requires, 
merely  because,  if  they  took  such  larger  estate,  it 

would  support  a  contingent  remainder,  and  so 

prevent  it  from  failing  for  want  of  a  particular  estate 
of  freehold  (s). 

5.  On  the  other  hand,  where,  by  will,  the  rents 
of  certain  lands  are  directed  to  be  paid  to  a  married 
woman  by  the  testator's  executors,  there  is  an  implied 
devise  to  the  executors  of  such  an  estate  in  the  land 
as  will  enable  them  to  execute  the  trust  (a). 

6.  So  if  land  be  devised  to  trustees  without  any 
words  of  limitation,  and  they  are  expressly  directed 
to  sell  (J),  or  impliedly  authorized  to  do  so  (c)  (as 
by  a  direction  to  pay  debts  (rf)  ),  whether  certainly 
or  contingently,  or  are  authorized  to  lease  indefi- 
nitely or  to  mortgage  (^),  or  to  allow  mainte- 
nance to  infants  during  a  period  of  suspended 

(y)  Naah  v.  Coates,  3  B.  &  Ad.  839 ;  Haddealey  v.  AdaTns, 
22  B.  266. 

(z)  Cunliffe  v.  Brancker,  L.  E.,  3  Ch.  D.  393,  and  cases 
there  cited;  Festiiig  v.  Allen^  12  M.  &  W.  279;  Marihally. 
Oingell,  L.  E.,  21  Oh.  D.  790. 

(a\  Bush  V.  Alleriy  5  Mod.  63. 

(b)  Shaw  V.  Weighy  2  Str.  798 ;  Bagdhaw  v.  Spencer,  1  V. 
144;  Watson  v.  Pearson,  2  Ex.  681. 

(c)  Qihson  V.  Lord  Montfort,  1  V.  485. 

li)  Marshall  v.  Qingdl,  L.  E.,  21  Oh.  D.  790. 

{e)  Doe  d.  Cadogan  v.  JSwart,  7  A.  &  B.  636 ;  Watson  v. 
Pearson,  supra;  Doe  v.  Willan,  2  B.  &  Al.  84;  but  bqq Heard- 
son  V.  WiUiamson,  1  Ke.  33 ;  AvMand  v.  LustUy,  9  A.  &  E. 
879. 
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vesting  (/),  or  to  do  any  other  act  which  requires  the 
complete  control  over  the  property  (^),  the  trustees 
will  take  an  estate  in  fee  simple^  or  other  the  whole 
estate  which  the  testator  could  dispose  of. 

7.  And  so,  too,  the  trustees  will  take  the  fee- 
simple  where  there  is  a  dear  intention  to  give  it 
them,  notwithstanding  that  a  less  estate  would  cer- 
tainly enable  them  to  perform  the  trust.  Thus,  if 
lands  be  devised  unto  and  to  the  use  of  A.  and  his 
heirs,  in  trust  for  B.  and  his  heirs,  A.  takes  the  legal 
estate  (A),  because  there  can  be  no  other  meaning 
given  to  the  words  used.  But  a  devise  unto  and  to 
the  use  of  A.  and  his  heirs,  in  trust  for  A.  for  life, 
and  after  A.'s  death  a  direct  devise  to  0.,  gives 
the  trustees  merely  an  estate  during  the  life  of  A.  (t), 
for  the, remainder  is  not  limited  by  way  of  trust. 

8.  As  another  instance  of  the  effect  which  will  be 
given  to  a  clear  expression  of  intention,  may  be  men- 
tioned the  case  where  a  testator  devises  property  to 
trustees  and  their  heirs  upon  trust  to  pay  the  net 
rents  to  A.  for  life,  and  after  his  death  upon  trust 
to  convey  the  property  to  B.  in  fee-simple.  The 
direction  to  convey,  constitutes  a  special  and  active 
trust  which  necessitates  that  the  trustees  should  have 
the  legal  fee  in  them,  for  non  dat  qui  nan  habet  (/). 

9.  And  where  there  are  recurring  trusts  which 
require  the  legal  estate  to  be  in  the  trustees,  with 


;/)  Berry  v.  Berry,  L.  E.,  7  Ch.  D.  657. 

)  ViUiera  v.  Villiers,  2  Atk.  72. 

)  Doe  V.  Fieldy  2  B.  &  A.  664. 
ft)  Doe  d.  Woodcock  v.  Barthropp,  5  Taunt.  382. 
[j)  Doe  d.  Shelley  v.  Edlin,  4  A.  &  B.  682 ;  Doe  d.  Nolde  v. 
Bolton,  11  A.  &  E.  188. 
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interveniiig  limitations  which,  taken  alone,  would  vest 
the  legal  estate  in  the  persons  beneficially  entitled, 
and  there  is  no  repetition  befo7*e  each  of  the  recurring 
trusts  of  the  gift  of  the  legal  estate  to  the  trustees, 
the  legal  estate  is  held  to  be  in  the  trustees  through- 
out, and  the  intermediate  estates  are  equitable  and 
not  legal  (k).  To  show  the  importance  of  this  prin- 
<)iple,  it  is  well  to  refer  to  the  leading  case  of  Harton 
V.  Harton  (A).  There  the  limitations  were  to  trustees, 
in  trust  for  A.  for  life  for  her  separate  use,  re- 
mainder to  the  heirs  of  her  body,  remainder  to  B. 
for  life  for  her  separate  use,  with  remainder  to 
the  heirs  of  her  body.  Here  the  separate  use  gave 
the  trustees  an  estate  during  A.'s  life,  and  also  during 
B.'s  life ;  but  had  it  not  been  for  this  last  trust,  they 
would  not  have  taken  the  legal  estate  during  the 
intermediate  trust  in  favour  of  the  heirs  of  A.'s 
body.  As,  however,  there  was  a  recurring  trust  they 
•did  so;  and,  therefore,  as  the  estate  of  A.,  and  the 
•estate  given  to  the  heirs  of  her  body,  were  both  equit- 
able estates,  the  rule  in  Shelley* 8  case  applied,  and  A. 
took  an  estate  tail. 

10.  In  Collier  v.  Walters  (l)  a  testator,  by  will 
4ated  in  1827,  devised  his  estate  to  trustees  and  their 
heirs,  upon  trust  that  they  and  their  heirs  should 
stand  seised  of  the  same  during  the  life  of  W.  0., 
and  also  until  the  whole  of  the  testator's  debts  and 
the  legacies  thereinafter  mentioned  were  paid,  upon 

{k)  Harton  v.  Harton,  supra ;  Hawkins  v.  Luscomhe,  2  Sw. 
391 ;  Brown  v.  Whiteway,  8  Ha.  145 ;  ToUer  v.  Atwood,  15 
Q.  B.  929. 

(0  L.  E.,  17  Eq.  262. 
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trust  to  let  the  same,  and  apply  the  rents  in  discharge 
of  his  dehts,  after  payment  of  which,  they  were  to 
apply  the  rents  in  payment  of  legacies,  and  finally 
hold  the  property  upon  trust  to  pay  the  rents  to 
W.  0.  and  his  assigns  during  his  life ;  and  after  the 
decease  of  W.  C.  and  payment  of  the  debts  and 
legacies  and  all  expenses,  the  testator  devised  the 
property  to  the  heirs  of  the  body  of  W.  C,  with 
remainders  over.    In  1830,  the  debts  and  legacies 
being  paid,  the  trustees  conveyed  the  estate  to  W.  C. 
for  life,  who  shortly  afterwards,  relying  on  the  rule 
in  8helley*8  case^  suffered  a  common  recovery  and 
barred  the  entail.    Upon  his  right  to  do  this  coming 
in  question.  Sir  Geo.  Jessel,   M.  R.,  said:  "The 
first  observation  to  make  upon  this  will  is  this,  that 
there  is  a  gift  to  trustees  and  their  heirs,  and  that 
the  trustees  and  their  heirs  are  to  stand  seised  (they 
get  legal  seisin  of  something,  and  it  was  not  denied 
that  they  must  get  an  estate  of  freehold  of  some  kind 
or  other)  *for  and  during  the  term  of  the  natural 
life  of  my  brother  WilUam,  and  also  until  the  whole 
of  my  just  debts  and  all  interest  due  thereon  have 
been  paid.'    Now  the  rule  is  this,  that  trustees  under 
a  devise  to  them  and  their  heirs  prima  facie  take 
a  fee.     •     .     .    Now  this  kind  of  case  was  con- 
sidered in  Poad  v.  Watson  (w),  and  there  Mr.  Justice 
Coleridge  puts  the  rule  in  this  way,  *  The  paramount 
rule  is  to  look  to  the  intention  as  appearing  on  the 
whole  will.    But  there  are  secondary  rules,  one  of 
which  is  that  the  words  of  devise  to  trustees  and 

(m)  Supra. 
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their  heirs  are  to  have  their  natural  effect  to  give  a 
fee  simple,  unless  something  shows  that  it  is  cut 
down  to  an  estate  terminating  at  some  time  ascer- 
tained at  the  time  of  the  testator's  death.  If  no 
precise  period  for  the  termination  can  be  shown,  it 
remains  an  estate  in  fee.'  Then  Mr.  Justice  Erie 
says:  *  These  are  words  clearly  meaning  that  the 
testator  gave  the  trustees  a  fee  simple ;  but  if  a  less 
estate  would  certainly  enable  the  trustees  to  fulfil  aU 
the  trust,  the  fee  simple  would  be  cut  down  to  that 
estate.'  .  .  .  That  rule  is  therefore  a  rule  which 
I  think  is  clearly  and  fairly  settled  by  authority, 
and  should  govern  me  in  construing  this  will.  Now 
there  is  another  rule  which  may  be  collected  from  aU 
the  authorities,  that  you  cannot  cut  down  the  estate 
in  fee  simple  unless  you  can  point  out  on  the  face  of 
the  will  what  less  estate  the  trustees  take.  Upon 
that  there  is  inunense  difficulty  here."  Conmienting 
upon  the  various  suggertionfl  by  ooimsel,  his  lordsHp 
continued :  "  The  first,  that  they  took  an  estate  for 
Hf e  with  a  chattel  interest  superadded,  clearly  will 
not  do.  ...  If  you  are  to  imply  a  chattel  in- 
terest from  a  gift  to  the  trustees  upon  trust  to  pay 
debts  and  legacies,  the  chattel  interest  will  be  implied 
from  the  moment  of  the  testator's  death ;  and  it  is 
impossible,  therefore,  to  hold  that  they  took  during 
the  life  of  W.  C,  and  then  took  a  superadded  estate 
by  implication  upon  trust  to  pay  debts  and  legacies. 
Then,  as  regards  the  concurrent  chattel  interest  and 
life  estate,  did  anyone  ever  hear  of  such  a  thing  as 
taking  a  chattel  interest  and  a  freehold  estate  to- 
gether?   .     .     .    These    two  being   rejected,  Mr. 
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Badnall  to-day  suggested  a  third,  that  they  took  a 
freehold  interest  for  the  life  of  the  tenant  for  lif e, 
and,  if  necessary,  a  farther  chattel  interest  until  the 
debts  were  paid."  His  lordship  here  gave  reasons 
why,  on  the  special  wording  of  the  wiU,  this'  pro- 
position was  untenable,  and  continued :  ^^  These 
suggestions  being  out  of  the  way,  I  think  I  am  at 
liberty  to  say  that  human  ingenuity  cannot  suggest 
a  fifth.  Therefore  we  are  reduced  to  this.  The  first 
rule  being  that  those  who  say  they  do  not  take  a  fee 
shall  point  out  what  estate  they  take,  they  cannot 
suggest  any  estate  which  in  my  opinion  can  be  fairly 
and  properly  implied  from  the  words  used  in  this 
will."  His  lordship  therefore  held,  that  the  trustees 
took  the  legal  fee,  and  that  W.  0.  consequently, 
under  the  rule  in  Shelley^a  casCy  took  an  equitable 
estate  tail. 

Obs. — The  rule  restricting  the  estate  taken  by 
trustees  to  the  quantity  necessary  for  the  performance 
of  the  trust  gave  rise  to  the  doctrine  of  indefinite 

terms,  and  determinable  fees.    Thus,  where 

property  was  devised  to  trustees  upon  trust  out  of 
the  rents  and  profits  to  pay  debts,  &c.,  it  was  held 
that  they  took  an  indefinite  term  necessary  to  enable 
them  to  pay  the  debts  (n).  And  where  the  devise 
was  to  trustees  and  their  heirs,  in  trust  to  raise  and 
pay  money,  it  was  held  that  they  took  the  fee  only 
until  the  money  was  raised  (o).  The  30th  and  31st 
sections  of  the  Wills  Act  put  an  end  to  both  these 

(n)  Doe  V.  Simpson,  5  East,  162;  AcklandY*  LuUey,  9  A.  & 
E.  879 ;  Heardwn  v.  WiUiaraMny  1  Ke.  33. 
(o)  Olover  v.  Monckton,  3  Bing.  13. 
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doctrines  with  regard  to  wills  executed  since  that 
act ;  but,  apaxt  from  its  provisions,  it  is  considered 
improbable  that  either  doctrine  would  now  be 
adopted  (p),  and  indeed  the  doctrine  of  determinable 
fees  has  been  expressly  overruled  {q). 


Art.  38. — Devolution  of  the  Truafee^s  Estate, 

a.  Where  there  are  two  or  more  trustees,  they 
take  as  joint  tenants,  and  upon  the 
death  of  one  of  them,  the  estate  survives 
to  his  co-trustees  or  trustee. 

fi.  Upon  the  death  of  a  sole  or  last  surviving 
trustee  intestate,  the  trust  property,  if 
consisting  of  personal  estate,  devolves 
upon  his  personal  representatives. 

V.  Upon  the  death  of  a  sole  or  last  surviving 
trustee  intestate,  the  trust  property,  if 
consisting  of  real  estate,  devolves  as 
follows : — 

(1)  If  he  died  before  the  7th  August, 
1874,  it  descended  to  his  heir-at-law. 

(2)  If  he  died  between  the  7th 
August,  1874,  and  the  1st  January, 
1882,  and  was  not  a  hare  trustee^  it 
descended  to  his  heir-at-law. 

(p)  Hawkins  on  Wills,  149. 

(q)  Doe  d.  Davies  y.  DavieSy  1  Q«  B.  430;   Blagrave  t« 
BJagram^  4  Ex.  560. 
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(3)  If  he  died  between  the  7th  * 
August,  1874,  and  the  1st  January,  ^ 
1876,   and  was  a  bare  trustee ^  then  the 

trust  property  during  that  period  was 
vested  in  his  personal  representatives; 
but  unless  they  conveyed  it  during  that 
period,  it  shifted  to  his  heir-at-law  on 
the  1st  January,  1876  {r). 

(4)  If  he  died  between  the  1  st  January, 
1876,  and  the  1st  January,  1882,  and 
was  a  bare  trustee^  it  devolved  upon  his 
personal  representatives  (5). 

(5)  If  he  died  on  or  after  the  1st  Janu- 
ary, 1882,  it  devolved  upon  his  personal 
representatives,  quite  irrespective  of 
whether  he  was  or  was  not  a  bare 
trustee  {t). 

Illust. — ^The  only  one  of  the  above  cases  which 
requires  to  be  illustrated,  is  that  in  which  a  trustee 
died  intestate  between  the  7th  August,  1874,  and 
the  1st  January,  1876.  That  happened  in  the  case 
of  Christie  v.  Omngton  {u).  There,  a  sole  surviving 
trustee  in  whom  the  legal  estate  in  the  property  in 

(r)  The  extraordinary  effect  of  sect.  48  of  38  &  39  Vict. 
c.  8Y  (Land  Transfer  Act,  1875),  repealing  37  &  38  Vict.  c.  78 
(Vendor  and  Purchaser  Act,  1874),  s.  5,  as  construed  by  Hall, 
V.-C,  in  Christie  v.  Ovington,  L.  B.,  1  Ch.  D..279. 

(8)  38  &  39  Vict.  c.  87,  s.  48. 

[t)  44  &  45  Vict.  c.  41  (Conveyancing  and  Law  of  Property 
Act,  1881),  s.  30. 

{u)  Supra. 
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^[uestion  was  vested,  died  intestate  between  those 
dates.  No  one  could  be  found  who  would  take  out 
administration  to  the  deceased  trustee,  and  the 
difficulty  was  how  to  get  the  legal  estate  in  question 
vested  in  a  purchaser  of  the  property.  The  5th  section 
of  the  Vendor  and  Purchaser  Act,  1874,  had  enacted, 
that  upon  the  death  of  a  bare  trustee  of  real  estate, 
the  same  should  vest  in  the  legal  personal  repre- 
sentative from  time  to  time  of  such  trustee ;  but  the 
48th  section  of  the  Land  Transfer  Act,  1876,  had 
repealed  that  section  as  from  the  1st  January,  1876, 
except  as  to  anything  duly  done  thereunder  before  the 
latter  date,  and  had  re-enacted  the  section  with  the 
limit  that  it  should  only  apply  to  the  case  of  a 
trustee  dying  intestate  after  the  1st  January,  1876. 
V.-C.Hall,  on  these  facts,  held,  that  the  5th  section  of 
the  Vendor  and  Purchaser  Act,  having  been  abso- 
lutely repealed  ab  initio,  and  nothing  hamng  been  done 
under  it,  the  estate  became  revested  in  the  heir  of  the 
trustee  by  the  fact  of  the  repeal,  although  up  to  the 
date  of  the  repeal  it  had  been  in  the  trustee's  per- 
sonal representatives.  That  this  was  scarcely  the 
intention  of  the  legislature  admits  of  small  doubt, 
but  the  logic  of  the  V.-C.'s  decision  seems  faultless. 


Art.  39. — Devise  of  the  Trustee^ s  Estate. 

^.  A  trustee  dying  since  December  31st,  1881, 
cannot  devise  the  estate  vested  in  him 
as  trustee ;  and  notwithstanding  any  at- 
tempt to  do  so,  the  same  will  devolve 
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in  the  manner  indicated  in  the  last  pre- 
ceding article  (x). 
e.  A  sole  or  last  surviving  trustee  who  died 
on  or  before  the  31st  December  1881, 
was  empowered  to  devise  or  bequeath 
the  legal  estate  in  the  trust  property  (y), 
and  it  would  pass  under  a  general  devise 
or  bequest  of  his  property  unless  the 
will  contained  expressions  authorizing  a 
narrower  construction,  or  the  disposition 
of  the  estate  so  devised  or  bequeathed 
was  such  as  a  testator  would  be  unlikely 
to  mate  of  property  not  his  own  (4 

Illust. — For  some  years  to  come  the  old  law  will 
continue  to  be  of  importance  in  investigations  of  the 
title  to  real  estates,  and  therefore  a  few  examples  of 
snb-clause  P.  are  desirable.  Thus,  where  a  testator 
subjected  the  property,  passing  under  a  general  devise, 
to  the  payment  of  debts  or  legacies  (a),  or  directed 
them  to  be  sold  (5),  or  devised  them  to  persons  as 


(as)  44  &  45  Vict.  c.  41  (Oonveyanciiig  and  Law  of  Property 
Act,  1881),  s.  30. 

(y)  Oonstructiye  trust  estates  (as  land  agreed  to  be  sold) 
passed  imder  a  devise  of  trust  estates  {LysagJd  y.  EdwardSy 
L.  B.,  2  Ch.  Diy.  499),  but  see  aboye-cited  statute,  sect.  4. 

(«)  Brayhroohe  y.  iTuhip^  8  V.  436 ;  Ex  parte  Morgan^  10 
V.  101 ;  Langford  y.  Angd,  4  Ha.  313. 

(a)  Re  Morl^,  10  Ha.  293 ;  Be  Packman  and  MosSy  L.  B., 
1  Cb.  Diy.  214;  Be  BdWe  Trusty  L.  B.,  5  Ob.  D.  504;  but 
see  Brcnjon  y.  Sihleyy  24  W.  B.  783,  contra. 

(h)  Be  Morley,  w/jgra. 


BANKRUPTCY  OF  THB  TRUSTEE.  175 

tenants  in  common  (o),  or  to  a  numerous  and  unasoer- 
tained  dass  {d)y  or  limited  them  in  strict  settlement, 
or  in  any  other  way  which  made  it  impossihle  to 
say  the  intention  could  be  to  give  a  dry  trust  estate, 
trust  estates  would  not  pass. 


Art.  40. — Bankruptcy/  of  the  Trustee. 

a.  The  property  of  a  bankrupt  divisible 
among  his  creditors  does  not  comprise 
property  held  by  him  as  trustee  for  any 
other  person  (^),  although  it  is  property 
in  his  order  and  disposition  at  the  com- 
mencement of  the  bankruptcy  (/). 

^.  If  he  has  converted  it  into  money  or  other 
property,  and  such  money  or  other  pro- 
perty would  be  liable  mider  Art.  86  in 
the  hands  of  the  trustee,  it  will  also  be 
liable  in  the  case  of  the  trustee's  bank- 
ruptcy {g). 

Obs. — The  only  part  of  this  rule  which  requires 
any  illustration  is  sub-clause  /3 ;  but  as  the  doctrine  of 

!c)  Martin  v.  Laverton,  Jj.JR,,  9  Eq.  568. 
d)  Be  Finney t  3  QU.  465 ;  see  also  Be  Packman  and  Mo88, 
supra ;  and  compare  with  Brown  t.  Sibley ^  supra. 
te)  46  &  47  Vict.  c.  52  (Bankruptcy  Act,  1883),  s.  44. 
(/)  Ex  parte  Barry y  L.  E.,  17  Eq.  113 ;  Ex  parte  Marshy 
1  Atk.  158.    As  to  constructiye  trustees,  see  Ex  parte  Pease, 
19  V.  46,  and  WhiUfield  v.  Brand,  16  M.  &  W.  282. 

{g)  Frith  v.  Cartland,  2  H.  &  M.  417;  Be  HaUeU,  KnatchhuU 
T.  Ealktt,  L.  E.,  13.  Ch.  D.  at  p.  719. 


r 
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following  trust  property  into  other  property  into 
which  it  has  been  converted  is  fully  treated  of  in 
Art.  86,  the  reader  is  referred  to  that  article. 


Art.  41. — The  Incidents  of  the  Trustee^ s  Estate  at  Law. 

At  law,  the  estate  of  the  trustee  is  subject 
to  the  same  incidents  as  if  he  were  the 
beneficial  owner,  except  where  such  in- 
cidents are  modified  by  act  of  parlia- 
ment. 

Illust. — 1.  Thus  he  is  the  proper  person  to  bring 
actions  arisiag  out  of  wrongs  formerly  cognizable 
by  common  law  courts,  and  which  necessitated  the 
possession  of  the  legal  estate  in  those  bringing 
them  (A).  But  this  does  not  prevent  a  cestui  que 
trust  doing  so  if  the  trustee  declines. 

2.  So  at  law,  the  estate  of  the  trustee  in  real  pro- 
perty is  liable  to  curtesy  (e),  dower  (A),  and  if  of 

copyhold  tenure,  to  freebench  (/) ;  but  of  course  the 
persons  so  taking  could  only  take  as  trustees  for 
those  beneficially  entitled  (m).  Formerly  it  was  also 
liable  to  forfeiture  and  escheat,  but  there  can  no 
longer  be  forfeiture  or  escheat  of  a  trust  estate  (w). 

3.  So,  again,  trustees  of  copyholds  who  take 


(A)  May  v.  Taylor,  6  M.  &  G.  261 ;  and  see  E.  S.  C.  1883, 
Ord.  XVI.  r,  8. 

ft)  Bennett  v.  Davis,  2  P.  W.  319. 

\h)  Nod  V.  Jevon,  Pre.  43 ;  Nash  v.  Preston,  Oro.  Car.  190. 

\l)  Hinton  v.  Hinton,  2  V.  sen,  638, 

fm)  Noel  V.  Jevon,  supra;  Lloyd  v.  Lloyd,  4  Dr.  &  War.  354. 

\n)  13  &  14  Vict.  c.  60,  s.  46. 
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«n  estate  must  be  admitted  by  the  lord  of  the  manor 
•on  the  customary  terms  (o). 

4.  Where  a  debtor  to  the  trust  estate  becomes 
bankrupt,  the  trustee  is  the  proper  person  to 
prove  without  the  concurrence  of  the  cestui  que 
trust  {p)y  unless  in  the  case  of  a  simple  trust.  Where 
it  is  as  likely  as  not  that  the  debtor  has  paid  the 
cestui  que  trust  direct,  then  it  lies  in  the  discretion  of 
the  judge  to  require  the  concurrence  of  the  cestui  que 
trust  {q). 

5.  The  trustee  of  a  private  trust  is,  as  legal  owner, 
liable  to  be  rated  in  respect  of  the  trust  pro- 
perty (r). 

6.  If  the  trustee,  in  pursuance  of  the  trust,  carry 
on  a  business  for  the  benefit  of  the  cestui  que  trust, 

he  will  yet  be  personally  liable  to  the  creditors 

of  the  business  (a),  and  may  be  made  a  bankrupt  {t). 

7.  A  trustee  in  whom  the  legal  estate  is  vested,  is 
entitled  to  the  custody  of  the  deeds  (u) ;  but  the 
•eestuis  que  trusts  are  entitled,  at  all  reasonable  times, 
to  inspect  thenl  (»). 

8.  On  the  other  hand,  the  ordinary  legal  incident 
of  voting  for  members  of  parliament,  does  not  belong 

Jo)  Wihon  V.  Hoare,  2  B.  <&  Ad.  350. 

.p)  Ex  parte  Green,  2  Dea.  &  Ch,  116. 

[q)  Ex  parte  Dubois,  1  Cox,  310;  Ex  parte  Gray,  4  Dea.  & 
Ch.  778. 

(r)  Heg.  v.  Sterry,  12  A.  &  E.  84 ;  Beg,  v.  Stapleton,  4  B.  & 
8.  629. 

(d)  Farhall  v.  Farhall,  L.  E.,  7  Ch.  123;  Owen  v.  Delamere, 
li.  K,  15  Eq.  134. 

(0  Wightman  v.  Townroe,  1  M.  &  S.  412;  Ex  parte  Qarlandy 
10  Y.  119;  Farhall  y,  Farhall,  supra. 

(u\  Evans  v.  Bickndl,  6  V.  174. 

\v)  Wynne  v.  Humherston,  27  B.  421. 

V.  N 
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to  the  trustee  in  respect  of  the  trust  estate,  as  the  act 
6  &  7  Vict.  c.  18,  s.  74,  confers  that  right  on  the 
cestui  que  trust.  It  would,  however,  seem  that  the 
trustee  still  retains  the  right  of  voting  for  coroners  (?r). 


Art.  42. — Trmtee^s  Estate  on  total  Failure  of  Cestui 

que  Trust. 

Where  a  trust  does  not  exhaust  the  whole 
of  the  trust  property,  and  there  is  no 
one  in  whose  favour  the  trust  can  result, 
then,  if  the  trust  property  be  real  estate, 
the  trustee  takes  absolutely  (rr),  and  if 
personal  estate,  it  goes  to  the  crown  as 
bona  vacantia  (^). 

Illust. — 1.  In  the  leading  case  of  Burgess  v. 
Wheate  (s),  the  settlor  conveyed  real  estate  unto 
and  to  the  use  of  trustees,  in  trust  for  herself  her 
heirs  and  assigns,  to  the  intent  that  she  should  ap- 
point, and  for  no  other  use  whatever.  She  suhse- 
quently  died  without  having  appointed,  and  without 
heirs ;  and  it  was  held  that,  there  being  holders  of 
the  legal  estate — namely,  the  trustees, — ^the  crown 


{w)  Burgess  v.  Wheate,  1  Ed.  251 ;  58  Geo.  3,  c.  95,  s.  2, 
repealed  by  7  &  8  Vict.  c.  92 ;  Heg.  v.  Day,  3  E.  &  B.  859. 

(a;)  Burgess  v.  Wheate,  1  Ed.  177.  But  see  observations  oil 
next  page. 

(y)  Taylor  v.  Haygarth,  14  Sim.  8 ;  Middleton  v.  Spicer,  I 
B.  0,  0.  201. 

(z)  Supra, 
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oould  not  claim  by  escheat,  and  that  the  trostees  (no 
person  remaining  who  could  sue  them  in  equity)  re- 
tained, as  the  legal  proprietors,  the  beneficial  interest 
also. 

2.  But  if  the  settlor  in  the  last  case  had  appointed 
or  devised  her  equitable  interest  to  C,  in  trust  for 

purposes  which  could  not  take  effect,  then, 

as  between  the  original  trustees  and  C,  the  latter 
would  be  entitled  to  the  property  as  the  nominee 
*  under  the  will.  The  court  will,  as  between  those 
parties  only,  carry  out  the  testator's  directions,  and 
will  not  inquire  how  far  the  directions  can  be  exe- 
cuted  in  their  integrity  («). 

3.  The  rule  also  applies  to  a  constructive  trus- 
tee. Thus  a  mortgagee  in  fee,  whose  mortgagor  dies 
intestate  and  without  heirs,  takes  the  property  abso- 
lutely, subject  to  the  mortgagor's  debts  (b).  Whether 
this  would  be  the  case  if  the  mortgagee  was  a  mere 
equitable  mortgagee  seems  to  be  more  doubtful ;  but 
it  is  submitted  that,  on  the  principle  of  Onslow  v. 
WalliSy  the  result  would  be  the  same  as  if  he  were 
the  legal  mortgagee. 

Obs. — ^At  the  date  of  going  to  press,  Lord  Selbome 
has  introduced  a  Bill  into  the  House  of  Lords  pro- 
viding for  the  assimilation  of  the  rule  in  relation 
to  real  estate,  to  that  relating  to  personalty.  The 
reader,  theref ore^  must  not  assume  that  the  law,  as 
above  stated,  remains  in  force,  but  should  inquire 
whether  the  Bill  in  question  has  become  law. 

(a)  Omlow  V.  WalUSf  1  M.  &  G.  606;  and  see  Jones  v. 
Ooodchild,  3  P.  W.  33. 
(6)  Beale  y.  Symonds,  16  B.  406. 

n2 
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SUB-DIVISION  ni. 
The  Trustees'  Duties. 

Art.  43.  Trugtees  mtist  obey  the  Terms  of  the  Settlement, 

44.  Trustees  must  act  fairly  hetween  theirCestuis  que  Trusts^ 

45.  Trustees  must  exercise  reasonable  Care, 

46.  Trustees  must  see  thai  the  right  Person  gets  the  Trusi 
Fund, 

47.  Trustees  must  only  invest  in  certain  Securities,  or  in 
those  authorized  by  the  Settlement, 

48.  Trustees  must  not  obtain  Stock  Certificates  to  Bearer, 

49.  Trustees  must  act  jointly, 

50.  Trustees  must  act  personally  and  not  by  Deputy, 

51.  Trustees  must  not  set  up  jus  tertii, 

52.  Trustees  must  be  ready  with  their  Accounts, 

53.  Trustees  must  not  make  a  Profit  out  of  their  Trust, 

54.  Trustees  must  in  general  act  gratuitously. 


Art.  43. — Trustees  must  obey  the  Terms  of  the 

Settlement. 

The  first  duty  of  trustees  is  to  carry  out 
the  directions  contained  in  the  settle- 
ment, except  so  far  as  they  are  illegal,  or 
conflict  with  the  provisions  of  a  statute. 

Illust. — 1.  Thus,  if  trustees  are  directed  to 
call  in  trust-moneys,  and  to  lay  them  out  on  a 
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purchase,  and  they  fall  to  do  so,  and  the  fund  is  lost, 
they  are  liable  for  the  loss  so  sustained  (a). 

2.  So,  if  a  trustee  for  sale,  omits  to  sell  property 
when  it  ought  to  be  sold,  and  it  is  afterwards  lost, 
although  without  any  default  on  his  part,  he  is  liable 
for  the  loss  which  would  not  have  happened  had  he 
not  failed  in  performing  an  obvious  duty  (6). 

3.  So,  where  the  settlement  orders  trust  funds  to 
be  invested  on  particular,  securities,  the  trustees 
are  bound  to  invest  in  such  securities  or  in  those  pre- 
scribed by  statute  (as  to  which,  see  infra.  Article  47). 
And  even  where  they  are  directed  to  invest  in  speci- 
fied securities,  and  none  other,  they  may  yet  invest  in 
the  secuiities  prescribed  by  statute ;  for  an  individual 
subject  cannot  override  an  act  of  the  legislature  (c). 

4.  So  where  there  are  any  conditions  attached 
to  the  exercise  of  any  of  their  functions,  they  must 
strictly  perform  those  conditions.  Ab,  for  instance, 
where  they  are  authorized  to  lend  to  a  husband 
with  the  consent  of  his  wife,  they  cannot  make  the 
advance  without  getting  the  required  consent,  even 
though  they  subsequently  get  it  {d), 

5.  On  the  same  principle,  where  an  estate  is  given 
in  trust  for  A.  for  life,  and  after  his  death  upon 
trust  to  sell  and  pay  the  proceeds  to  another,  the 
trustees  cannot  sell  during  the  life  of  A.,  even  with 
his  consent,  unless  all  the  persons  who  are  to  receive 
the  proceeds  are  sui  juris  and  join  in  the  sale ;  for 


11 


Craven  v.  Craddock,  W.  N.  1868,  p.  229. 
St.  §  1269,  n. 

Be  Wedderhum,  L.  E.,  9  Ch.  D.  112. 
)  Bateman  v.  Davis^  3  Mad.  98. 
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the  settlor,  having  prescribed  the  date  of  the  sale,  the 
trustees  must  f  ollbw  out  his  direction  {e) .  Nor  indeed 
can  the  court  authorize  an  earlier  sale,  except  under 
the  Settled  Estates  Acts  (/).  But,  of  course,  A. 
could  sell  under  the  Settled  Land  Act,  1882. 

6.  So,  again,  if  the  trustees  are  directed  to  invest 
the  trust  fund  on  "  real  securities,"  they  must  not 
lend  it  on  the  security  of  a  long  term  of  years  held  at  a 
peppercorn  rent,  which  beneficially  is  equal  to  a  free- 
hold; for  long  terms  of  years  do  not  answer  the 
description  of  "  real  securities  "  (g). 


Art.  44, — Trustees  must  act  fairly  between  their 

Cestuis  que  Trusts. 

Trustees  must  honestly  exercise  their 
functions  for  the  benefit  of  all  parties 
claiming  under  the  settlement,  and  must 
not  favour  individual  cestuis  que  trusts 
at  the  expense  of  the  others  (h). 

Illxjst. — 1.  Thus,  where  trustees  are  empowered 

to  sell  real  estate  and  to  lay  out  the  proceeds  in  the 
purchase  of  another  estate,  they  would  not  be  justi- 
fied in  selling  to  promote  the  exclusive  interest  of  the 
tenant  for  life ;  but  they  must  look  to  the  intention 

(e)  Leedham  v.  Chawner,  4  K.  &  J.  458;  Want  v.  StcUlibraa, 
L.  E.,  8  Ex.  175. 

(/)  Be  Ives,  L.  E.,  3  Ch.  D.  690. 

[g]  Peir  Jessel,  M.  E.,  Be  Boydy  L.  E.,  14  Ch.  D.  626. 

{h)  See  Lew.  379;  Cargill  v.  Oxmantotvn,  3  Y.  &  0,  369; 
Watts  V.  Girdlestone,  6  B.  188;  MarshaU  v.  Sladdm,  4  D.  & 
S.  468. 
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of  the  settlement,  and  whether  another  and  better 
purchase  is  practicable,  and  not  merely  probable ;  or 
at  all  events  there  must  be  some  strong  reasons  of 
family  prudence  {i). 

2.  Conversely,  if  lands  be  devised  to  trustees  upon 
trust  to  sell  for  payment  of  debts,  and  subject  thereto 
upon  trusts  for  divers  persons  successively,  the  trustees 
must  not  raise  the  money  by  sale  of  the  timber, 
for  that  would  be  a  hardship  on  the  tenant  for 
life  (k). 

3.  Where  money  is  directed  to  be  laid  out  in  the 
purchase  of  land  to  be  settled  on  a  person  for  life, 
with  or  without  impeachment  of  waste,  with  re- 
mainders  over,  the  trustees  should  not  purchase  an 

estate  with  an  overwhelming  proportion  of 

trees  on  it.  For  if  the  tenant  for  life  be  impeachable 
for  waste,  he  would  lose  the  fruit  of  so  much  as  was 
the  value  of  the  timber ;  and  if  he  be  not  impeach- 
able, he  could,  by  felling  the  timber,  possess  himself 
of  a  great  part  of  the  corpus  of  the  trust  property  (/). 

4.  Upon  a  similar  trust  to  the  foregoing,  trustees 
should  not  purchase  mining  property,  nor  an 
advowson,  both  of  which  might  give  an  \mdue 
preference  to  one  cestui  que  trust  (m). 

5.  Again,  where  trustees  have  a  choice  of  in- 
vestments, they  must  not  exercise  that  choice  for 
the  8ok  benefit  of  the  tenant  for  life  by  investing 


(t)  Mortlock  V.  BuUer,  10  V.  309 ;  Malum  v.  8tcm?iops,  cit. 
2  Bug.  Pow.  412. 

^Jc)  Davies  v.  Westcomhe,  2  Sim.  425. 
7)  Bingera  v.  Lambf  16  V.  174. 
[m)  Lew.  439. 
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upon  a  more  productive  but  less  secure  property  (w)* 
And  where  any  change  of  investment  is  to  be  made 
with  the  consent  of  the  tenant  for  Ufe,  and  he 
improperly  withholds  his  consent,  the  court  will 
compel  him  to  give  it  (o). 

6.  Upon  the  same  equitable  principles,  it  is  a 
general  rule  (known  as  "  the  rule  in  Howe  v.  Lord 
Dartmouth")  that  where  a  testator  subjects  the  resi* 
due  of  his  personal  estate  to  a  series  of  limitations, 
directly  or  by  way  of  trust,  witiiout  any  particular 
directions  as  to  investment  or  mode  of  enjoyment, 
there,  in  the  absence  of  indications  of  a  contrary 
intention,  such  part  of  the  residue  as  may  consist  of 

property  of  a  perishable  nature  (such  as  lease-* 

holds),  or  as  may  be  invested  in  securities  which 
yield  a  high  rate  of  interest,  but  are  not  authorized 
by  the  court,  must  be  converted  and  put  into  such 
investments  as  to  be  securely  available  for  all  per- 
sons interested.  And  if  the  residue  comprises  pro- 
perty of  a  reversionary  nature,  that  also  must 

be  converted.  The  one  rule  protects  the  remainder- 
man,— ^the  other  the  tenant  for  life  (p). 

7.  So  where  part  of  a  testator's  residuary  estate 
consisted  of  long  annuities,  it  was  held  that  the 
trustees  were  bound  to  sell  them  and  invest  the 
proceeds  on  permanent  securities  (g). 

(w)  Bahy  V.  Bidehalgh,  7  D.,  M.  &  Q-.  104;  and  Stuart  v. 
Stuart,  3  B.  430. 

(o)  Costello  V.  (yRourhey  3  Ir.  Eep.  172. 

\p)  ffowey.  Earl  of  Dartmouth,  2  Lead.  Oa.  262;  Brown  v, 
Oellatly,  L.  E.,  2  Oh.  751 ;  Maddy  v.  Hale,  L.  E.,  3  Oh.  D. 
327;  Macdonald  v.  Irvine,  L.  E.,  8  Oh.  D.  101. 

(£)  Tickner  v.  Old,  L.  E.,  18  Bq.  422 ;  Porter  v.  Baddeley^ 
li.  E.,  6  Oh.  D.  542. 
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8.  But  of  course  the  rule  in  Howe  v.  Lord  DarU 
mouthy  depending  as  it  does  upon  the  principle  that  a 
trustee  must  act  justly  and  fairly  for  the  interest  of 
all  his  cestuis  que  trusts,  is  subject  to  any  contrary 
intention  which  may  be  either  expressed  or  implied 
in  the  settlement,  either  by  way  of  absolute  direction, 
or  by  way  of  a  discretion  given  to  the  trustees ;  for 
the  court  will  not  interfere  with  a  discretion  ex- 
pressly given  to  trustees,  so  long  as  they  exercise  it 
in  good  faith  (r).  Thus,  where  a  testator  gave  several 
leasehold  houses  (held  upon  short  terms)  to  trustees, 
upon  trust  to  pay  the  income  to  his  wife  for  life, 
with  remainder  to  his  grandchildren,  and  gave  hia 
trustees  joow?^r  to  retain  any  portions  of  his  property  in 
the  same  state  in  which  it  should  be  at  his  decease^  or  ta 
sell  and  convert  the  same  as  they  should  think  fit, 
it  was  held  that  the  special  power  to  retain  existing 
investments  took  the  case  out  of  the  general  rule  a& 
to  conversion  of  perishable  property,  and  that  th^ 
trustees  were  at  liberty  to  retain  the  short  leaseholds, 
and  any  other  investments  held  by  the  testator,  for 
such  period  as  they  should  think  fit  (s). 

9.  So  again,  where  the  testator  devised  wasting 
property  to  trustees,  upon  trust  to  sell  "when  in  their 
discretion  they  should  deem  it  advisable/'  and 
directed  that  the  rents  and  profits  should,  until  sale, 
be  applicable  and  applied  in  the  same  manner  as  the 
dividends  or  interests  to  arise  from  the  investment  of 


(r)  Otshome  v.  Cfishome,  L.  E.,  2  App.  Ga.  300;  Tahor  v. 
Brooksy  L.  E.,  10  Ch.  D.  273. 
(«)  Gray  v.  Siggur,  L.  E.,  15  Ch.  D.  74. 
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the  sale  moneys,  it  was  held  that  the  trustees  were 
not  bound  to  sell  until  they  deemed  meet  (t), 

10.  The  above  oases  are  instances  of  an  express 
intention  that  the  trustees  should  have  a  discretion ; 
but  the  same  result  will  f  oUow  where  that  intention 
can  be  implied.  Thus,  a  testator,  after  a  specific 
bequest,  gave  all  his  residuary  estate,  both  real  and 
personal,  to  trustees  (whom  he  also  appointed  exe- 
cutors)  upon  trust,  as  soon  as  conveniently  might  be 
after  his  death,  to  sell  so  much  and  such  part  thereof, 
^  they  might  think  necessary  for  paying  aJl  his 
mortgage  and  other  debts  and  funeral  and  testa- 
mentary expenses ;  and  he  directed  the  trustees,  out 
of  the  moneys  to  arise  from  such  sale  and  other  his 
residuary  estate,  to  pay  all  such  sums  of  money  as 
might,  at  the  time  of  his  deceeuse,  be  charged  on  his 
freehold  or  leasehold  estates  byway  of  mortgage,  and 
all  other  his  just  debts,  funeral  and  testamentary 
expenses,  and  to  invest  so  much  of  the  moneys  as 
might  remain  after  such  payments;  and  to  stand 
possessed  of  such  investments  and  all  other  his 
residuary  estate  and  the  income  thereof,  upon  trust 
for  several  persons  successively  for  their  respective 
lives,  with  remainders  over.  Part  of  the  testator's 
estate  consisted  of  leaseholds  which  were  subject  to  a 
mortgage.  Shortly  after  his  death  this  mortgage 
was  paid  off  by  the  trustees,  and  the  leaseholds 
retained  unsold.  On  this  state  of  facts  it  was  held, 
that,  on  the  construction  of  the  will,  the  trustees  had 

{t)  Miller  y.  Miller,  L.  B.,  13  Eq.  263;  and  see  also  WUday 
V.  Sandy Sy  L.  E.,  7  Eq.  455,  and  Thursby  v.  Thwrsby^  L.  E., 
19  Eq.  395. 
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a  discretion  as  to  what  part  of  the  testator's  estate 
should  be  converted,  and  that  the  court  could  not 
interfere  with  such  discretion  (u). 

11.  On  the  principle  enunciated  in  the  article  now 
under  consideration,  trustees  must  not  threaten  to 

exert  their  influence  with  third  parties  to  the 

prejudice  of  one  of  their  cestuis  que  trusts,  in  order 
to  coerce  him  into  consentmg  to  a  disposition  of  the 
trust  property  more  favourable  to  another  of  the 
cestuis  que  trusts  than  would  be  the  case  if  the 
settlement  were  strictly  performed.  Thus,  in  Ellis 
V.  Barker  (a?),  a  testator  desired  his  trustees  to  give 
up  his  farm  to  his  nephew,  the  plaintiff,  if  the  land- 
lord would  accept  him  as  tenant ;  and  in  that  case 
he  bequeathed  to  him  the  farming  stock.  He  also 
gave  some  real  property  to  the  plaintifP,  and  gave 
legacies  and  annuities  to  the  plaintiff's  father,  mother, 
and  sisters,  and  other  persons,  including  the  trus- 
tees. One  of  the  trustees  of  the  will  was  steward  to 
the  landlord.  There  were  hardly  any  assets  to 
pay  the  legacies  and  annuities,  if  the  plaintiff  took 
the  farming  stock;  finding  which  to  be  the  case, 
the  trustees  represented  the  matter  to  the  landlord, 
who  left  it  to  their  'decision  whether  the  plaintiff 
should  be  accepted  as  tenant.  They  accordingly 
refused  to  let  him  be  accepted,  unless  he  executed 
a  deed  making  over  the  devised  real  estate,  for  the 
purpose  of  paying  the  legacies  and  annuities.  On 
these  facts  it  was  held,  that  it  was  a  breach  of  trust 


(u)  Be  Sewell,  L.  E.,  11  Eq. 
(x)  L.  E.,  7  Oh.  App.  104. 


80. 
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on  the  part  of  the  trostees,  to  endeavour  to  indnoe  the 
landlord  to  refuse  his  consent  to  the  plaintiff  having^ 
the  tenancy  which  the  testator  had,  by  his  will^ 
expressed  his  wish  for  him  to  have ;  and  that  the 
deed,  having  been  obtained  by  means  of  a  breach  of 
trust,  must  be  set  aside ;  and  that  the  trustees,  having 
made  the  suit  necessary,  and  having  hostilely  con- 
tested the  plaintiff's  right  to  relief,  must  pay  th& 
costs  of  the  suit. 


Art.  45. — Trustees  must  exercise  reasonable  Care. 

Except  where  courts  of  equity  have  im- 
posed distinct  and  stringent  duties  upon 
trustees  (which  duties  are  mentioned  in 
the  succeeding  articles  of  this  sub-divi- 
sion), they  are  only  bound  to  exercise  a 
reasonable  discretion,  and  to  use  such 
due  diligence  and  care,  as  men  of  ordi- 
nary prudence  and  vigilance  would  use  in 
the  management  of  their  own  affairs  (y). 
But,  nevertheless,  the  mere  fact  that  a 
trustee  who  has  done  an  act  which  is,  in 
fact,  a  breach  of  trust,  did  so  under  the 
advice  of  a  professional  man,  will  not 
excuse  him(0).  Yet  it  is  apprehended 
that  the  fact  of  his  having  taken  such 

(y)  Brice  v.  Stokes,  2  Lead.  Gas.  865 ;  Massey  v.  Banner,  1 
J.  &  W.  247. 

(2)  DoyU  V.  Blake,  2  Sch.  &  L.  243 ;  Re  Knight,  27  B.  49. 
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advice  would  be  strong  evidence  of  dili- 
gence where  the  alleged  breach  is  alleged 
to  have  arisen  from  mere  negligence, 
and  not  from  the  breach  of  some  dis- 
tinct duty. 

Illust. — 1.  Thus,  it  is  a  trustee's  duty  to  realize 
debtSy  owing  to  the  trust  estate,  with  all  convenient 
speed  {a) ;  but  he  is  not  bound  to  commence  legal 
proceedings  when,  in  the  exercise  of  a  reasonable 
^scretion,  he  considers  it  inexpedient  to  do  so.  For 
instance,  in  a  case  where  one  cestui  que  trust  would 
have  been  ruined  by  the  immediate  realization  of  a 
debt  due  from  him  to  the  trust  estate,  and  the  other 
cestuis  que  trusts  (his  children)  would  have  been 
seriously  prejudiced,  the  House  of  Lords  held,  that 
ihe  trustee  exercised  a  reasonable  discretion  in  re- 
fraining from  suing  the  debtor  and  in  allowing  him 
time,  and  that  the  trustee  was  consequently  dis- 
charged from  liabiUty  for  any  consequent  losses  (b). 

2.  So,  trustees  may  release  or  compound  debts 
due  to  the  trust  estate,  where  they  bon&  fide  and 
reasonably  believe  that  that  course  is  for  the  benefit 
of  their  cestuis  que  trusts  (c).  Yet  they  must  not  be 
negligent,  nor  must  they  fail  to  exert  themselves  to 
realize  a  debt(e/). 

(a)  Buxton  v.  Buxton,  1  M.  &  0.  93.  As  to  its  effect  as 
evidence  of  diligence,  see  and  consider  judgment  of  Jessel, 
M.  E.,  in  ^  Cooper,  infra,  lUust.  7,  and  also  Illust.  9. 

(b)  Ward  v.  Ward,  2  H.  L.  0.  784. 

(c)  Blue  V.  Marshall,  3  P.  W.  381 ;  Forahaw  v.  Higginaony 
«  D.,  M.  &  G.  827. 

(d)  Wiles  V.  Gresharn,  5  D.,  M.  &  G.  770;  Lawson  v.  Cope^ 
Zand,  2  B.  0.  0.  156;  BaiJey  v.  Qould,  4  Y.  &  C.  221;  Ticker 
T.  Smith,  2  S.  &  G.  46;  Caffrey  v.  Daley,  6  V.  488. 
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3.  Thus  where  trustees  allowed  rents  to  get  in 
arreax  which  they  might  have  recovered  by  proper 
diligence,  it  was  held  that  they  were  liable  to  make 
good  the  arrears,  though  without  interest,  the  judge 
saying:  ^^If  there  be  crassa  negligentia  and  a 
loss  sustained  by  the  estate,  it  f aUs  upon  the 
trustee  "(e). 

4.  Where  a  trustee,  indebted  to  the  trust,  becomes 
bankrupt,  it  is  his  duty  to  prove  the  debt,  and  if 
he  neglect  to  do  so  he  wiU  be  liable  for  the  loss,  not- 
withstanding that  he  may  have  obtained  his  certifi- 
cate. For,  as  was  observed  by  Sir  J.  Eomilly,  M.R. : 
"Suppose  a  person  owing  money  to  a  trust  estate 
becomes  bankrupt,  and  the  trustee  is  a  distinct  and 
separate  person,  knowing  of  the  bankruptcy,  he  is 
bound  to  prove  the  debt ;  if  he  does  not  he  commits 
a  breach  of  trust,  and  would  be  held  liable  for  all 
that  he  might  have  received  under  the  commission  if 
he  had  proved  the  debt  as  he  ought  to  have  done. 
Is  the  case  altered  because  the  trustee  is  himself  the 
debtor  P  I  think  not ;  the  original  debt,  no  doubt, 
is  barred,  but  the  amount  of  the  dividends  which  the 
trustee  might  have  received  under  the  commission,  is 
a  liability  subsequently  attaching  to  the  trustee  in 
that  character,  and  is  not  affected  by  the  bankruptcy 
or  the  certificate  "(/). 

5.  So,  again,  where  a  settlor  has,  for  valuable  con- 
sideration, covenanted  to  settle  property,  a  trustee 


(e)  Tells  V.  Ca'Tpenier^  1  Mad.  291 ;  and  see  as  to  interest, 
Lawson  v.  Copdandj  supra ;  Wiiea  v«  QreaJiam,  2  Dr.  258 ; 
Bowley  v.  AdamSt  2  H.  Ij.  C.  725. 

(/)  OrreU  v.  Coraer,  21  B.  52. 
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who  neglects  to  enforce  the  covenant  is  liable 
for  any  loss  occasioned  thereby  (g). 

6.  Or,  again,  if  a  trustee  neglect  to  register 
the  trust  instrument  (where  it  requires  to  be  regis- 
tered), and  the  settlor  is  thereby  enabled  to  effect  a 
mortgage  on  the  property,  the  trustee  will  be 
liable  (^). 

7.  In  the  exercise  of  due  diligence,  trustees  for 
sale  will,  of  course,  use  their  best  endeavours  to 
sell  to  the  best  advantage.  They  should,  therefore 
(in  general),  abstain    from   joining    with    the 

owners  of  contiguous  property  in  a  sale  of  the 

whole  together,  unless,  indeed,  such  a  course  would 
be  clearly  beneficial  to  their  cestuis  que  trusts.  For  by 
doing  so,  they  expose  the  trust  property  to  deteriora- 
tion on  account  of  the  flaws,  or  possible  flaws,  in  the 
title  to  the  other  property.  But  "suppose  there  were 
a  house  belonging  to  trustees,  and  a  garden  and  fore- 
court belonging  to  somebody  else,  it  must  be  obvious 
that  those  two  properties  would  fetch  more  if  sold 
together  than  if  sold  separately ;  you  might  have  a 
divided  portion  of  a  house  belonging  to  trustees, 
and  another  divided  portion  belonging  to  somebody 
else.  It  would  be  equally  obvious  if  these  two  por- 
tions were  sold  together,  that  a  more  beneficial  result 

would  thereby  take  place But  in  those 

oases  where  it  is  not  manifest  an  a  mere  inspection  of 
the  properties  that  it  is  more  beneficial  to  sell  them 
together,  then  you  ought  to  have  reasonable  evidence 

(g\  Woodhouse  v.  WoodhousCt  L.  E.,  8  Eq.  514. 
(A)  Macnamara  v.   Careys  1  Ir.  E.,  ifq.  9;  Kingdon  v. 
Caaileman,  W.  N.  (1877)  15. 
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that  it  is  a  prudent  and  right  thing  to  do ;  and  that 
evidence,  as  we  know  by  experience,  is  obtained 
from  surveyors  and  other  persons  who  are  competent 
judges  "  (i). 

8.  "  Where  trustees  for  sale  are  joint  owners 
with  a  third  party,  or  are  reversioners,  it  is  obvious 
that  they  may  in  general  join  in  a  sale ;  for  every- 
body knows  that  as  a  general  rule  (of  course  there 
are  excepti^os  to  every  rule)  the  entirety  of  a  free- 
hold estate  fetches  more  than  the  sum  total  of  the 
undivided  parts  or  the  separate  values  of  the  par- 
ticular estate  and  reversion"  (A).  And  indeed  this 
view  has  lately  received  the  express  sanction  of  the 
legislature  (l). 

9.  Again,  trustees  for  sale  ought  not  to  do  any  act 
which  will  depreciate  the  property,  and  so  they  ought 
not  unnecessarily  to  limit  the  title  {m).  For  no 
reasonable  man  would  unnecessarily  depreciate  his 
own  property  by  such  means.  Thus,  by  a  deed  of 
the  year  1858,  lands  were  conveyed  to  trustees  on  the 
usual  trusts  for  sale.  The  trustees  were  imable  to 
find  a  deed  of  1819,  through  which  the  conveying 
parties  to  the  deed  of  1858  derived  their  title ;  and, 
in  1872,  put  up  the  lands  for  sale  by  auction,  under  a 
condition  that  the  title  should  commence  with  the 
deed  of  1858,  and  that  no  earlier  title  should  be 
»         I ..       I        III  .1  I        I  I      ■ « 

(i)  Per  Jessel,  M,  E.,  Re  Cooper  &  AlUrCa  Contract^  L.  E., 
4  Oil.  D.  817. 

(k)  Ibid. 

\l)  44  &  45  Vict.  c.  41  (Conveyancing  and  Law  of  Property 
Act,  1881),  s.  35. 

(m)  Dance  v.  GoMinghamy  L.  E.,  8  Ch.  App.  902;  Dunn  v* 
Flood,  L.  E.,  25  Oh.  D.  629. 
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called  for  except  at  the  purohaser's  expense.  The 
lands  were  sold  at  the  auction,  the  object  of  the 
condition  being  explained  in  the  auction  room.  A 
suit  to  restrain  the  completion  of  the  sale  was 
instituted  by  one  of  the  oestuis  que  teuBts  agamst  tiie 
trustees  and  the  purchaser.  It  was  held  by  the 
Court  of  Appeal,  that  the  condition  was  calculated  to 
depreciate  the  property  at  the  auction,  and  was  in- 
serted without  any  reasonable  ground.  And  Lord 
Justice  James  said :  "  I  have  always  understood  it  to 
be  the  law,  consistently  with  authority  and  principle, 
that,  however  large  may  be  the  power  of  trustees 
xmder  their  trust  deed  to  introduce  conditions  limiting 
the  title,  and  other  special  conditions,  which  have  or 
are  calculated  to  have  a  depreciatory  effect  on  the 
sale,  they  axe  bound  to  exercise  them  in  a  reasonable 
and  proper  manner — that  they  must  not  rashly  or 
improvidently  introduce  a  depreciatory  condition  for 
which  there  is  no  necessity.  I  am  of  opinion,  in  this 
case,  that  the  conditions  are  of  a  depreciatory  cha- 
racter, for  which  there  really  is  no  sufficient  justifi- 
cation. The  condition  which  states  that  the  title  com- 
mences with  an  indenture  dated  the  12th  of  March, 
1858,  under  which  the  premises  became  vested  in  the 
vendors,  as  trustees  for  sale,  is  a  limitation  of  title 
such  as  I  never  saw  before  in  conditions  of  sale,  and 
is  well  calculated  to  deter  persons  from  buying. 
The  trustees  say, '  We  are  only  trustees  for  sale ;  we 
produce  you  nothing  except  one  deed '  (which  must 
have  been  a  voluntajy  deed  as  far  as  they  were  con- 
cerned), ^  you  must  take  whatever  title  we  have  at  the 
time ;  we  will  merely  give  you  a  deed  dated  about 
u.  o 
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fourteen  years  ago,  vesting  the  property  in  us  as 
trustees  for  sale.'  If  it  had  been  stated  that  the 
title  commenced  with  a  deed  of  1819,  which  had 
been  acted  upon  in  subsequent  deeds,  it  would  have 
made  the  thing  satisfactory."  The  subject  of  de- 
preciatoiy  conditions  is  of  great  importance  becanse 
a  purchaser  may  object  to  complete,  on  the  ground 
that  such  conditions  constitute  a  breach  of  trust  for 
which  he  himself,  taking  with  notice,  might  be  held 
responsible  (n). 

10.  Again,  if  trustees  for  sale,  or  those  who  act 
under  their  authority,  fail  in  reasonable  diligence  in 
inviting  competition^  or  if  they  contract  to  sell 
imder  circumstances  of  great  improvidence  or 
waste,  they  will  be  personally  responsible  (<?).  It  is, 
therefore,  the  duty  of  trustees  for  sale,  to  inform 
themselves  of  the  real  value  of  the  property,  and 
for  that  purpose  to  employ,  if  necessary,  some  expe- 
rienced person  to  value  the  same  (p). 

11.  The  same  principle  holds  good  in  the  case  of 
trustees  for  purchase,  or  for  investing  trust 
moneys  on  mortgage,  who  ought  to  clearly  satisfy 
themselves  of  the  value  of  the  property,  and  for  that 
purpose  to  employ  a  valuer  of  their  own,  and  not 
trust  to  the  valuer  of  the  vendor  or  mortgagor.  For 
a  man  may  bon&  fide  form  his  opinion,  but  he  looks 


i§ 


See  Dunn  v.  Flood,  L.  E.,  25  Oli.  D.  629. 

Ord  V.  Noef,  5  Mad.  440;  and  Anon.,  6  Mad.  11;  Fechel 
V.  Fowler,  2  Anst.  550. 

(p)  Oliver  v.  Court,  8  Pr.  165;  Campbell  v.  Walker,  5  Y. 
680;  and  see  per  Jessel,  M.  E.,  lie  Cooper  and  Allen,  L.  E., 
4  Oh.  D.  816. 
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at  the  case  in  a  totally  different  way  when  he  knows 
on  whose  behalf  he  is  acting ;  and  if  the  trustees  rely 
upon  the  vendor's  valuer,  and  he,  however  bonsl  fide, 
values  the  property  at  more  than  its  true  value,  they 
will  be  liable  {q}, 

12.  Trustees  for  purchase,  or  for  investment  on 
mortgage,  should  also  take  reasonable  care  that  they 
get  a  good  marketable  title,  and  that  they  do 
not,  by  conditions  of  sale,  bind  themselves  not  to 
require  one  (r) ;  and  they  should  never  purchase  with- 
out getting  the  legal  estate  (s). 

13.  Upon  similar  groimds,  a  trustee,  who  is  em- 
powered to  invest  trust  funds  at  his  discretion^  is  not 
entitled  to  lend  them  on  mere  personal  security ; 
for  that  would  not  be  a  reasonable  exercise  of  his 
discretion  (t).  And  it  would  seem  that  it  would  not 
be  proper  for  him  to  invest  in  foreign  securities  or 
foreign  railways  (m),  or  in  trade  (x) ;  but  the  reason 
of  this  is,  that  (as  will  be  seen  hereafter)  there  is  a 
special  duty  of  care  cast  upon  trustees  for  invest- 
ment. Where  a  trustee  is  directed  to  invest  on 
security  at  his  discretion,  he  cannot  properly  invest 
in  shares,  for  they  are  not  a  security  at  all,  but 


(q)  Ingle  V.  Partridge,  34  B.  412. 

W  E,  C,  R,  Co,  V.  HawTceSy  5  H.  L.  0.  363. 

\b)  Lew,  440.  And  as  to  advancing  trust  money  on  a 
covenant  to  surrender  copyholds,  see  Wyatt  v.  Shcbrratty 
3  B.  498 ;  and  as  to  equitable  mortgages  generally,  Norris  v. 
Wright,  14  B.  308 ;  Lockhart  v.  jBei%,  1  D.  &  J.  476. 

(<)  See  Pocock  v.  Beddington,  5  Y.  794 ;  Potts  v.  Britton, 
L.  E.,  U  Eq.  433;  Bethell  v.  Abraham,  B.  E.,  17  Eq.  24;  and 
see  Eyder  v.  Bickerston,  3  Sw.  81,  n.  (a). 

(u)  Bethell  v.  Ahraham,  L.  E.,  17  Eq.  24. 

[x]  Cock  V.  Qoodfellow,  10  Mod.  489. 

o2 
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only  a  right  to  participate  in  profits  (y).  For  similar 
reasons  trustees  should  not,  unless  expressly  autho-* 
rized,  continue  to  carry  on  a  testator's  business  (ex- 
cept for  the  purpose  of  winding  it  up),  for  by  so  doing 
they  imperil  the  trust  estate. 

14.  ^Rmstees  for  investment  on  mortgage, 
cannot,  without  risk,  advance  more  than  two-thirds 
of  the  actual  value  of  freehold  estate  (z) ;  and  if  it 
be  house  property,  not  more  than  one-half  (a) ;  and 
if  it  be  trade  property,  the  value  of  which  depends 
upon  the  continued  prosperity  of  the  trade,  it  would 
be  hazardous  to  advance  even  so  much  as  that  (6). 
But  this  rule  is  not  inflexible,  and  if,  when  the 
advance  was  made,  the  value  of  the  property  was  up 
to  the  standard  above  indicated,  the  trustees  will  not 
be  liable  for  any  loss  which  may  accrue  by  reason  of 
subsequent  deterioration  (c). 

15.  A  trustee  is  not  responsible  for  a  mere  error 
of  judgment,  if  he  has  exercised  a  reasonable  dis- 
cretion, and  has  acted  with  diligence  and  good  faith. 
Thus,  where  an  executor  omitted  to  sell  some  foreign 
bonds  for  a  year  after  the  testator's  death,  although 
there  was  a  direction  in  the  will  to  convert  with  all 
reasonable  speed,  he  was  held  irresponsible  for  a 
loss  caused  by  the  bonds  falling  in  price ;  for  although 
the  conclusion  he  came  to  was  unfortunate,  yet  having 
exercised  a  bon&  fide  discretion,  the  mere  fact  of  the 


(y)  Harris  v.  Harris,  29  B.  107. 


[z)  Stickney  v.  Sewell,  1  M.  &  C.  8 ;  Drosier  v.  Brereton,  15 
B.  221. 

{a)  Budge  v.  Gummow,  L.  £.,  7  Cli.  719;  Stretton  v.  Ash- 
molly  3  Dr.  12. 

(h)  Ibid. ;  and  Boyds  v.  Boyds,  14  B.  54. 

[c)  Be  Godfrey,  Godfrey  v.  Faulkner,  23  Oh.  D,  483. 
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loss  was*  not  sufficient  to  charge  him  (d).  As  to 
what  oonstitates  a  reasonable  delay,  that  depends  on 
the  particular  circumstances  affecting  each  case,  but, 
prima  fade,  a  trustee  ought  not  to  delay  realization 
beyond  a  year,  even  where  he  has  apparently  unlimited 
diLtiou  («) ;  and  if  he  prooras^tes  beyond  that 
period,  the  o^Tis  wiU  be  Lt  upon  him  of  proving 
that  the  delay  was  reasonable  and  proper  (/). 

16.  A  trustee  will  not  be  liable  if  the  trust  pro- 
perty be  stolen,  provided  he  has  taken  reasonable 
care  of  it  ig). 

17.  A  trustee  ought  to  invest  monies  in  his 
hands  subject  to  the  trust,  within  a  reasonable  time ; 
and  if  he  omits  to  do  so,  he  will  be  charged  in- 
terest {h) ;  and,  if  the  fund  be  lost,  he  will  be  liable 
to  make  it  good  (i) .  And  on  similar  grounds,  trustees 
ought  to  accumulate  infants'  property  by  way  of 
oompoimd  interest  (J), 

18.  A  trustee  is  not  bound  to  insure  leasehold 
premises  against  loss  by  fire.  In  Bailey  v.  Young  {k)^ 
it  was  sought  to  charge  an  executor  who  had  neglected 
to  continue  an  insurance ;  but  Baron  Alderson  said : 

{d)  BuMcton  y.  Buxton,  supra;  and  see  FcMon  y.  Richard-- 
9on,  7  D.,  M.  &  G.  563. 

(e)  Sculthorpe  y.  Tipper,  L.  E.,  13  Eq.  232;  and  as  to  the 
propriety  of  an  executor  allowing  the  testator's  money  in- 
vested on  mortgage  to  remain  so  until  wanted,  see  (frr  v. 
Nemton,  2  Cox,  276 ;  BoUnson  y.  Bohinson,  1  D.,  M.  &  G.  252. 

(/)  See  per  Wood,  L.  J.,  in  Grayhoume  y.  Clark^on,  L.  E., 
3  Ch.  606,  and  Hughes  y.  Empeon,  22  B.  181. 

(g)  Morley  y.  Marley,  2  Oh.  0.  2 ;  Jonea  y.  Lewis,  2  V.  240. 

{h)  See  mroy  y.  Stephen,  30  W.  E.  755 ;  Stafford  y.  Fiddon, 
23  B.  386 ;  and  Jonea  y.  Searh,  49  L.  T.,  N.  §,  91. 

(t)  Moyle  y.  Moyle,  2  E.  &  M.  710. 

(j)  Oonyeyancingand  Law  of  Property  Act,  1881,  sect.  43. 

{k)  2  y.  &  0.  Ex.  221,  and  Doheon  y.  JAnd,  8  Ha.  216. 
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^^  It  (the  insurance)  was  no  claim  existing  at  the  timei 
of  the  testator's  decease.  What  then  existed  the 
executors  did  possess,  that  is,  the  leasehold  premises. 
Being  in  their  possession,  a  fire,  for  which  they  were  not 
to  blame,  occurred.  It  was  a  mere  misfortune  which 
took  place.  Can  the  loss  be  said  to  have  happened  by 
their  default  in  not  keeping  up  a  contingent  claim  P" 

19.  Trustees  are  not  generally  bound  to  see  that 
a  tenant  for  life  keeps  trust  premises  in  repair  {I). 
But  on  the  other  hand,  when  leasehold  houses  are 
vested  in  trustees  on  behalf  of  a  tenant  for  life  and 
remaindermen,  it  is  the  duty  of  the  trustees  to  keep 
the  property  free  from  the  risk  of  forfeiture  by  a 
breach  of  the  covenants  of  the  lease,  and  for  that 
purpose  they  are  entitled  to  have  the  rents  applied 
in  keeping  the  houses  in  a  proper  state  of  repair  (w). 

20.  Trustees  being  liable  for  gross  negligence, 
are,  a  fortiori,  liable  where  they  combine  reckless 
disregard  of  the  interests  of  their  cestuis  que  trusts 
with  mala  fides.  Thus,  where  one  trustee  retires 
from  the  trust  in  order,  as  he  thinks,  to  relieve 
himself  from  tte  responsibility  of  the  wrongful  act 
meditated  by  his  co-trustee,  he  will  be  held  as  fully 
responsible  as  if  he  had  been  particeps  criminis  {n). 

21.  Even  a  quasi  trustee,  such  as  a  vendor  before 
completion  of  the  sale,  is  obliged  to  take  due  care  of 
the  property,  and  to  see  that  it  does  not  become  un- 
necessarily depreciated  by  want  of  care  (<?). 

(Q  Powys  V.  Blagrave,  4  De  G.,  M.  &  0. 458,  and  Oregg  v. 
Coates,  23  B.  33. 

(m)  Be  Fowler,  Fowhr  v.  Odell,  L.  E.,  16  Ch.  D.  723. 

[n)  Nortofi  v.  Fritchard,  Eeg,  Lib.  B.  1844,  771;  Ze  Hunt  v. 
Webster y  9  W.  E.  918;  Falairet  v.  Carew,  32  B.  667. 

(o)  See  F.  Egmont  v.  Smithy  L.  E.,  6  Oh.  Div.  476. 
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Art.  46. — Trustee  mmt  in  general  see  that  the  right 
Person  gets  the  Trust  Property/. 

a.  The  whole  responsibiKty  of  handing  the 
trust  property  to  the  persons  entitled, 
falls  upon  the  trustee ;  and  if  he  hands 
it  to  the  wrong  person,  either  through 
mistake  on  his  part,  or  in  consequence  of 
some  fraud  practised  upon  him,  he  will 
have  to  make  the  loss  good,  however 
careful  he  may  have  been.  In  cases  of 
doubt,  therefore,  the  trustee  should 
apply  to  the  court  for  its  direction  (p). 

/3.  But  if  the  person  who  is  really  entitled 
to  trust  property,  is  not  the  cestui  que 
trust  who  appears  on  the  face  of  the 
settlement,  but   some  one  who  claims 

{p)  Talhot  V.  E,  Radnor y  3  M.  &  K.  252 ;  Mulin  v.  Blagrave, 
.25  B.  137;  Ashby  v.  Blackwell,  2  Ed.  302 ;  Eaves  v.  Hickeon, 
30  B.  136;  Sporle  y.  Burnaby,  10  Jur.,  N.  S.  1142.  It  is 
difficult  to  see  now  the  law,  as  above  stated,  could  haye  come 
.  into  being  except  upon  the  false  analogy  of  a  trustee  to  a 
banker  or  creditor.  As  has  been  shown  in  the  last  article, 
a  trustee  is  in  the  position  of  a  gratuitous  bailee ;  he  must 
take  reasonable  care  of  the  trust  proj^erfy,  and  if  it  is  lost  or 
stolen  he  is  dischar^d  from  responsibihiy,  provided  that  he 
was  guiltless  of  ne^gence.  If,  then,  a  careful  trustee  is  not 
responsible  for  property  stolen  from  his  custody,  upon  what 
conceivable  ground  should  he  be  held  responsible  for  pro- 
perty obtained  from  him  by  false  pretences  or  forgery,  which 
are  crimes  far  more  subtle,  and  against  which  it  is  much 
more  difficult  to  safeguard  oneself.  It  is  humbly  suggested, 
^fcheref  ore,  that  in  these  instances  the  law  might  be  reconsidered 
with  advantage. 
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through  him,  and  the  trustees,  having 
neither  express  nor  constructive  notice 
of  such  derivative  title,  pay  upon  the 
footing  of  the  original  title,  they  cannot 
be  made  to  pay  over  again  (n). 

Illust. — 1.  Thus  where  a  trustee  makes  a  pay- 
ment to  one  who  produces  a  forged  authority 
from  the  cestui  que  trust,  the  trustee,  and  not  the 
cestui  que  trust,  will  have  to  bear  the  loss.  For,  as 
was  said  by  Lord  Northington  (<?),  "  a  trustee, 
whether  he  be  a  private  person  or  a  body  corporate, 
must  see  to  the  reality  of  the  authority  empowering 
him  to  dispose  of  the  trust  money ;  for  if  the  transfer 
is  made  without  the  authority  of  the  owner,  the  act 
is  a  nullity,  and  in  consideration  of  law  and  equity 
the  right  remains  as  before." 

2.  So,  again,  trustees  who  paid  over  the  trust  fund 
to  wrong  persons,  upon  the  faith  of  a  marriage  certi- 
ficate, which  turned  out  to  be  a  forgery,  were  made 
responsible  for  so  much  of  the  trust  fund  as  could 
not  be  recovered  from  those  who  had  wrongfully 
received  it  (|)). 

3.  A  trustee  who,  by  mistake,  pays  the  capital  to 
the  tenant  for  life,  instead  of  investing  it  and  paying 
him  the  income  only,  will  have  to  make  good  the 
loss  to  the  estate ;  although  he  will,  as  will  be  seen 

(n)  Cothayr.  Sydenharriy  2  Br.  Ch.  Ca.  391;  Leslie  v.  Bailliey 
2  Y.  &  0.  Cili.  91. 

io)  Ashhy  T.  Blackwell,  supra. 
p)  Eaves  v.  Hickeon,  supra;  and  see  also  Bostoch  Y.Floyer^ 
L.  It.,  1  Oh.  26;  and  Sutton  v.  Wilder,  L.  E.,  12  Eq.  373. 
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hereafteTi  be  entitled  to  be  recouped  out  of  the  life 
estate  (q). 

4.  On  the  other  hand,  in  Leslie  v.  Baillie  (r),  a  testa- 
tor,  who  died,  and  whose  will  was  proved  in  England, 
bequeathed  a  legacy  to  a  married  woman,  whose 
domicile,  as  well  as  that  of  her  husband,  was  in 
Scotland.  The  husband  died  a  few  months  after  the 
testator,  without  having  received  the  legacy.  After 
his  decease,  the  executors  of  the  testator,  with  know- 
ledge of  the  before-mentioned  circumstances  of 
domicile,  paid  the  legacy  to  the  widow.  It  was 
proved  that,  according  to  the  Scotch  law,  the  pay- 
ment should  have  been  made  to  the  husband's  per- 
sonal representatives.  It  was  however  held,  that  in 
the  absence  of  proof  that  the  executors  of  the  settlor 
knew  the  Scotch  law  on  the  subject,  the  payment  to 
the  widow  was  a  good  payment. 


Art.  47. — Trtistees  mmt  only  invest  in  certain  Securities^ 
or  in  those  authorized  by  the  Settlement. 

Trustees  can  only  safely  invest  in  the 
following  securities,  yiz :-  ^ 

a.  In  those  specially  authorized  by  the 
settlement;  and  for  this  purpose  the 
settlement  is  construed  strictly. 

/3.  In    any  of    the    British    Government 

(q)  BarraU  y.  WyaU,  30  B.  442 ;  Davies  v.  Hodgson,  25  B. 
177;  QHffUhs  v.  Porter y  ibid.  236. 
(r)  2  Y.  &  C,  Ch.  91 ;  and  see  also  JU  Cull,  L.  E.,  20  Eq.  661. 
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securities  (5),  including  (for  a  temporary 
investment)  (^)  Exchequer  Bills. 

7.  On  a  legal  (u)  first  mortgage  (v)  of  real 
property  (a:),  including  a  charge  on  land 
created  under  the  Improvement  of  Land 
Act,  1864  (y),  and  including  freehold 
ground  rents  (^).  A  mortgage  is  con- 
sidered a  first  mortgage,  notwithstand- 
ing  that  the  property  is  subject  to  a 
charge  created  under  the  Public  Money 
Drainage  Acts,  or  under  the  Improve- 
ment of  Land  Act,  1864  (a). 

J.  In  stock  of  the  Banks  of  England  or 
Ireland  (J),  or  of  the  Metropolitan  Board 
of  Works  (c). 

6.  In  Indian  Government  securities,  or  in  any 
British,  colonial  or  foreign  stock  guaran- 
teed by  the  British  Government  (d). 

(s)  Baud  V.  Farrelly  7  De  G.,  M.  &  G.  628. 

U)  Ex  parU  Chaplin^  8  Y.  &  0.  397. 

Ui)  Swaffield  v.  NeUon,  W.  N.  1876,  p.  265. 

ly)  See  Norris  v.  Wrighty  14  B.  308;  and  Lockhart  v.  Beilly, 
1  De  O.  &  J.  476. 

(x)  22  &  23  Vict.  c.  35,  s.  32. 

(y)  27  &  28  Vict.  c.  114,  s.  60. 

(z)  Vicary  v.  Evans,  33  B.  376;  Be  Peyton,  L.  E.,  7  Eq. 
463. 

(a)  9  &  10  Vict.  c.  101,  s.  37,  and  27  &  28  Vict.  c.  114, 
8.  61. 

(h)  22  &  23  Vict.  c.  35,  s.  32. 

(c)  34  &  35  Vict.  c.  47,  s.  13. 

(d)  22  &  23  Vict.  c.  35,  s.  32;  23  &  24  Vict.  c.  38,  b.  12; 
^0  &  31  Vict.  c.  132,  SB.  1,  2. 
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?.  Where  the  settlement  authorizes  an  in- 
vestment in  the  bonds  or  mortgages  of 
a  railvp'ay,  or  other  public,  company  (but 
not  otherwise),  they  may  invest  in  the 
debentures  or  debenture  stock  of  any 
such  company  {e). 

T9.  Where  they  are  authorized  to  invest  in 
railway  debentures  or  debenture  stock, 
(but  not  otherwise),  they  may  invest  in 
any  debentures  or  stock  issued  under 
the  Local  Loans  Act,  1875  (/),  or  in 
the  bonds  issued  by  the  City  of  London 
Commissioners  of  Sewers  (Artizans' 
Dwellings)  Act,  1881  {g). 

^.  Where  the  fund  consists  of  capital 
money  arising  under  the  Settled  Land 
Act,  1882,  or  money  liable  to  be  laid 
out  in  the  purchase  of  lands,  they  may 
(in  lieu  of  expending  it  for  any  of  the 
purposes  authorized  by  that  act)  invest 
it  at  the  option  of  the  tenant  for  life  in 
any  of  the  forms  of  security  specified  in 
sub-clauses  «,  iS,  y  and  S,  or  on  the  security 
of  the  bonds,  mortgages  or  debentures, 
or  debenture  stock  of  any  railway  com- 


[e)   28  &  29  Vict.  o.  78,  s.  40;  and  34  &  35  Vict.  c.  27. 
/)  38  &  39  Vict.  c.  83,  s.  27. 
[g)  44  &  45  Vict.  c.  89,  s.  21. 
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pany  in  Great  Britain  or  Ireland  in-  • 
corporated  by  special  Act  of  Parliament, 
anlhaving^Jte.  year.  .e.t  before 
the  date  of  investment,  paid  a  dividend 
on  its  ordinary  stock  or  shares  (A). 
'  Provided  always,  that  where  the  choice  of 
investments  is  left  to  the  trustees,  they 
should  not  invest  in  any  other  security 
than  British  government  securities,  unless 
it  is  under  the  circumstances  reasonable 
and  proper  so  to  do  (e),  having  regard 
to  the  interests,  not  only  of  the  present 
recipients  of  the  income,  but  also  of  the 
persons  entitled  in  remainder  (k).  But, 
nevertheless,  a  trustee  will  not  be  liable 
for  an  error  as  to  the  reasonableness  or 
propriety  of  such  an  investment,  if  he 
acted  bon&  fide  and  to  the  best  of  his. 
discretion  (I).  Investments  may  be  made 
in  any  of  the  securities  specified  in  sub- 
clauses ^,  y,  S  and  s,  even  though  those 
securities  are  expressly  forbidden  by  the 
settlement  (m). 

(h)  45  &  46  Vict.  c.  38,  as.  21,  32,  33. 

(*)  22  &  23  Vict.  c.  35,  s.  32 ;  30  &  31  Vict.  c.  132,  s.  2. 
As  to  what  amount  it  is  reasonable  and  proper  to  advance  on 
mortgage,  see  Art.  45,  lUust.  14. 

(k)  See  supra,  Art.  44. 

(l)  Cockhurn  v.  PdUy  3  D.,  F.  &  G.  170 ;  Evme  v.  Richard^ 
son,  4  ibid.  29. 

(m)  Be  Wedderhurny  L.  E.,  9  Oh.  D.  112. 
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Illust.  1. — ^As  an  instance  of  the  strictness  with 
^hich  the  court  construes  powers  of  investment,  may 
be  mentioned  the  case  where  a  settlor  empowers  the 
trustees  to  place  out  the  money  at  interest  at  the 
trustees'  discretion.  In  such  cases  it  seems  to  be 
the  better  opinion,  that  the  discretion  of  the  trustees 
is  limited  to  a  discretion  as  to  which  of  the  several 
forms  of  security  authorized  by  law  they  shall  invest 
in,  and  does  not  give  them  power  to  invest  in  securi- 
ties not  so  authorized,  such,  for  instance,  as  railway 
stock (n) ;  and  indeed  the  word  "invest"  seems  to 
point  to  a  loan  and  not  to  an  employment  in  a 
trading  speculation,  as  also  does  a  direction  to  place 
•out  at  interest  (o)  or  on  security  (p), 

2.  So,  again,  where  a  testator  directed  the  conver- 
49ion  of  all  his  property  except  money  in  the  flindSi 
and  the  investment  of  the  proceeds  in  government 
securities  in  England,  it  was  held  that  Greek  stock 
.^aranteed  by  the  British  government  could  not 
properly  be  said  to  come  under  the  expression  "  the 
iunds  or  government  securities  in  England  "  {q). 

3.  On  the  other  hand,  if  the  authority  is  explicit, 
the  trustees  will  not  be  liable  for  exercising  it.  For 
instance,  it  has  been  held,  that  where  trustees  were 
authorized  to  invest  on  real  or  personal  security, 
they  might  permit  money  to  remedn  merely  on  the 
security  of  a  personal  promise  or  bond  (r) ;  but  it  is 

(n)  BetheU  v.  Abrahamy  L.  E.,  17  Eq.  24,  per  Jessel,  M.  B. 
(o)  Ibid.,  and  see  Cock  v.  Ooodfellowy  10  Mod.  489;  Dickens 
-son  V.  Flayer,  C.  P.,  Cooper's  Cases,  1837-8,  178. 
f  jp)  Harris  v.  HarriSy  29  B.  107. 
lq\  Burnie  v.  Oettingy  2  Coll.  324. 
[r]  See  Fickard  v.  Andereony  L.  E.,  13  Eq,  608,  sed  quaere. 
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humbly  submitted,  that,  however  this  might  be  if 
the  expression  "personal  security"  stood  alone,  its 
juxtaposition  in  this  case  with  the  alternative  "  real 
security"  ought  to  have  restricted  its  meaning  to 
"the  security  of  personal  property,"  and  that  to 
enlarge  it  so  as  to  cover  the  security  of  a  personal 
promise  was  scarcely  justified. 

4.  Where,  however,  trustees,  authorized  to  invest 
on  personal  security,  do  so  merely  for  the  purpose  of 

accommodating  the  borrower,  and  not  bon&  fide 

for  the  benefit  of  their  cestuis  que  trusts,  they  will  be 
liable  for  any  loss,  notwithstanding  the  authority  (s), 

5.  Again^  trustees  would  never  be  justified  in  lend* 
ing  a  sum  of  stock  on  mortgage  of  real  estate 
bearing  interest  at  the  same  rate  as  the  stock  itself ; 
for  no  possible  benefit  could  accrue  to  the  cestuis 
que  trusts,  whereas  the  security  of  government  would 
be  exchanged  for  the  less  reliable  security  of  private 
property ;  and  consequently,  the  strongest  presump- 
tion would  arise  of  an  intention  to  accommodate  the 
mortgagor  (t). 

6.  If  the  trustees  are  not  merely  authorized,  but 
are  required,  to  invest  on  certain  securities,  or  on 
securities  named  by  the  tenant  for  life,  they  are 
bound  to  obey  the  settlement,  however  much  they 
may  disapprove  (ti). 

7.  In  the  absence  of  clear  authority,  a  trustee 
cannot  lend  money  on  personal  security,  how- 

(s)  Langston  v.  OUphanty  G.  Coop.  33 ;  and  see  Stewart  v«. 
Sanderson^  L.  B.,  10  Eq.  26. 

(t)  Whitney  v.  Smith,  L.  E.,  4  Oh.  Ap.  521. 

(u)  Cadogan  v.  Essex  (Lord),  2  Drew.  227;  BeaucHerh  v» 
Ashburnham,  8  B.  322. 
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ever  apparently  good  (a?),  or  however  apparently 
trustworthy  {y) ;  and  as  Lord  Kenyon  said,  in 
Holmes  v.  Bring  (2),  this  "  ought  to  be  rung  into  the 
ears  of  every  one  who  acts  in  the  character  of 
trustee." 

8.  So,  again,  a  trustee  must  not  invest  on  trade 
security ;  as,  for  instance,  in  the  shares  of  a  public 
company,  which  are  in  reality  no  security  at  all,  but 
merely  documents  conferring  a  right  to  speculative 
profits  {a).  It  was  on  this  ground,  that,  before  the 
passing  of  the  acts  of  parliament  before  referred  to, 
trustees  were  not  entitled  to  invest  even  in  stock 
of  the  Bank  of  England,  or  in  East  India  Stock  (6). 

9.  A  trustee  should  never  invest  on  second  mort- 
gage of  property,  or  indeed  upon  any  merely  equit* 
able  security ;  and  if  any  loss  accrues  by  his  doing  so, 
he  wiU,  it  is  apprehended  (although  this  has  never 
been  expressly  decided)  be  liable  (c). 

10.  Where  there  is  a  tenant  for  life,  and  those  in 
remainder  object  to  funds  being  invested  in  East 
India  Stock,  it  would  not  in  general  be  considered 

^treasonable  and  proper  "  for  trustees  to  invest 

in  it;  because  the  market  price  of  that  stock  is 
usually  higher  than  the  rate  at  which  it  is  redeem- 
able ;  and  therefore,  although  it  pays  a  higher  rate 
of  interest  than  consols,  the  consequence  of  investing 


s 


Holmes  v.  Brings  2  Cox,  1. 
Styles  V.  Quy,  1  M.  &  G.  423. 
(z)  Supra. 
[a)  Lindley,  682. 

hS  Howe  V.  Earl  of  Dartmouth,  2  Lead.  Ca.  262. 
[c)  See  Norris  v.  Wright,  14  B.  308 ;  Droaier  v.  Brereton,  15  , 
B.  221 ;  Lockhart  v.  RHlly,  1  De  G.  &  J.  476 ;  SwaffiM  v. 
NeUon,  W.  N.  1876,  p.  265. 
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iiiglit  be  to  benefit  the  tenant  for  life  at  the 
ilse  of  those  in  remainder  (</).  If,  however, 
tQ  were  special  oircumstances  which  might  maJie 
such  an  investment  beneficial  to  the  remainderman 
in  prsBsenti,  although  not  in  future,  the  trustee 
would  be  justified  in  making  the  investment ;  as,  for 
instance,  where  property  is  settled  on  a  parent  for 
life  with  remainder  to  his  children,  and  it  is  very 
important  that  the  parent  should  have  an  increased 
income  for  the  better  support  and  education  of  the 
childrefi  (e).  And  it  would  seem  that  where  a  trustee 
acts  bon&  fide  and  to  the  best  of  his  discretion,  he  is 
entitled  to  the  protection  of  the  court,  notwithstand- 
ing that  the  court  would  not  have  sanctioned  suph  an 
investment  had  the  fund  been  under  its  control  (/). 


Art.  48. — Trustees  must  not  obtain  Stock  Certificates 

to  Bearer. 

A  trustee  of  stock  must  not  hold  a  stock 
certificate  (^),  (that  is  to  say,  a  certificate 
of  title  to  the  stock  or  any  part  thereof, 
with  coupons  annexed,  entitling  the 
bearer  of  the  coupons  to  the  dividends 

{d)  Cockhurn  v.  PeiU,  3  D.,  F.  &  J.  170 ;  Unglm  v.  Tuff,  9 
W.  E.  729;  WaiU  v.  Littlewood,  41  L.  J.,  Oh.  636. 

(e)  Cockbibrn  v.  Peilcy  supra,  per  Turner,  L.  J. ;  and  see 
Montefiore  v.  OttedaUay  W.  N.  1868, 87;  Be  Ingram,  11  W.  E. 
980. 

(/)  Cockburn  v.  Peile,  supra ;  Hume  v.  Richardson,  4  D.,  F. 
&  J.  29. 

{g)  33  &  34  Vict.  c.  71,  s.  29 ;  26  &  27  Vict.  c.  73,  s.  4;  '38' 
&  39  Vict.  c.  83,  s.  21 ;  40  &  41  Vict.  c.  59,  s.  12;  43  &  44  , 
Vict.  c.  8,  s.  7. 
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of  the  stock  (A),  unless  expressly  autho- 
rized SO  to  do  by  the  settlement,  or  imless 
the  stock  is  issued  in  no  other  form. 


Art.  49. — Trustees  must  act  jointly. 

Where  there  is  more  than  one  trustee,  they 
together  form  one  collective  individual, 
and  must  execute  their  office  jointly  (^), 
save  in  regard  to  the  following  matters, 
that  is  to  say — 

a.  In  the  case  of  stock  standing  in  the 
books  of  the  bank(^*),  and  {semlle)  of 
shares  in  joint  stock  companies  (?),  one 
of  the  trustees  may  receive  and  give  a 
good  discharge  for  the  dividends. 

^.  In  the  case  of  land,  one  of  the  trustees 
may  receive  and  give  a  good  discharge 
for  the  rents  (;w),  unless  the  other  trustees 
forbid  the  tenants  to  pay  him  (»). 


{h)  33  &  34  Vict.  c.  71,  s.  26. 

(i)  Lvke  V.  South  Kensington  Hotel  Co,^  L.  B.,  11  Ch.  D. 
121 ;  Ex  parte  Griffm,  2  GI.  &  J.  116. 

He)  Lewin,  229. 

\l)  Companies  Act,  1862,  cl.  1  of  Table  A. ;  and  see  also 
«ame  act,  sect.  30 ;  but  see  and  consider  Binney  v.  Ince  Hall 
Co,,  35  L.  J.,  Ch.  363. 

(m)  Townley  v.  Sherborne,  Bridg.  35 ;  Gotddsworth  v.  Knight^ 
•  U  M.  &  W.  337. 

(n)  See  Qough  v.  Smith,  W.  N.  1872,  p.  18. 

TJ.  P 
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Illust. — 1.  Thus,  they  must  all  join  in  receipts^ 
for  (unlike  the  case  of  executors)  the  receipt  of  on& 
does  not  bind  the  others  (o),  unless,  of  course,  the 
settlement  authorizes  one  of  them  to  give  valid  re- 
ceipts. 

2.  So,  apart  from  other  reasons,  the  trust  money 
cannot  be  advanced  to  one  of  the  trustees  on  mort- 
gage, however  good  the  security  may  seem :  for  he 
cannot  act  both  as  mortgagor  and  mortgagee,  and 
without  his  joinder  in  the  former  capacity,  his  co* 
trustees  cannot  legally  act  (jt?). 

3.  So,  again,  trustees  ought,  in  the  absence  of 
very  special  circumstances,  to  prosecute  or  defend  an 
action  jointly,  and  not  by  separate  solicitors,  other- 
wise they  will  have  to  bear  the  additional  costs 
themselves.  Further  examples  will  be  found  under 
the  next  article. 


Art.  50. — Trustees  must  not  in  general  depute  their 

Duties. 

A  trustee  may  not  depute  his  duties  or 

authority  (§')  either  to  a  stranger  (r)  or 

to  his  co-trustees  or  co-trustee  (5),  save 

only— 

(0)  WafkerY.  Symondsy  3  Swan.  63;  Lee  v.  Sankey,  L.  E.,. 
loEq.  204. 

{p)  Stickney  v.  Sewell,  1  M.  &  Or.  8 ;  Francis  v.  Francis,  5> 
De  G.,  M.  &  Ot.  108 ;  Fletcher  v.  Green,  33  B.  426. 

M  See  per  Lord  Langdale,  Turner  v.  Comey,  5  B.  517. 

(r)  Adams  v.  Clifton,  1  Russ.  297 ;  Turner  v.  Comey,  supra  r 
Chambers  v.  Minchin,  7  V.  196;  Wood  v.  Weighiman,  L.  R., 
13  Eq.  434. 

(«)  Langford  v.  Oascoigne,  11  Y.  333;  Clough  v.  Bonn,  3  M. 
&  0.  497;  Cowd  v.  Gatcomhe,  27  B.  668;  Eaves  v.  Hickson,. 
do  B.  136. 
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a.  Where  he  is  morally  obliged  to  do  so 
from  necessity  (^) ; 

/S.  Where  by  doing  so  he  is  acting  con- 
formably to  the  common  usage  of  man- 
kind, and  as  prudently  as  if  acting  for 
himself,  and  according  to  the  usage  of 
business  (w);  or 

y.  Where  the  settlement  has  authorized  his 
doing  so  {x\ 

But  even  where  he  may  safely  permit 
another  to  receive  trust  property,  ha  will 
not  be  justified  in  allowing  it  to  remain 
in  such  other  person's  custody  for  a 
longer  period  than  the  circumstances  of 
the  case  require  (  y). 

Illust. — 1.  Thus  a  trustee  for  sale  of  ordinary 

property,  who  leaves  the  whole  conduct  of  the  sale 
to  his  co-tnistee,  cannot  shield  himself  from  respon- 
sibility for  the  latter's  negligence,  by  saying  that  he 
left  the  matter  entirely  in  his  hands  (2) :  for  there  is 
no  necessity  obliging  him  to  do  so,  nor  is  he  acting 
conformably  to  the  usage  of  mankind. 

(<)  BtnniH  V.  Wyndham^  4  De  Q-.  &  J.  259 ;  Joy  v.  Camp^ 
hdly  1  Sch.  &  L.  341 ;  Be  Bird,  L.  E.,  16  Eq.  203. 

(u)  St.  §  1269;  Ex  parte  Belchier,  Amb.  219;  Clough  v. 
Bona,  supra. 

{x)  KUbee  y.  Sneyd,  2  MoU.  199 ;  Doyle  y.  Blake,  2  Sch.  & 
L.  245. 

(y)  Brice  v.  Stokes,  2  Lead.  Cas.  865 ;  Gregory  v.  Gregory, 
2  Y.  &  0.  313 ;  Be  Fryer,  3  K  &  J.  317. 

(z)  Oliver  v.  Cowrt,  8  Pr.  166 ;  Be  Chertsey  Market,  6  Pr. 
285 ;  Hardwidie  y.  Mynd,  1  Anst.  109. 

r2 
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2.  On  the  other  hand,  where  the  property  is  of 
a  nature  (such  as  stock  or  shares)  which,  morally 
speaking,  a  trustee  cannot  personally  sell,  or  which 
it  would  be  distinctly  contrary  to  the  ordinary  usage 
of  mankind  for  him  to  sell  personally,  he  may  employ 
an  agent  or  broker  so  long  as  he  acts  as  prudently  as 
he  would  have  done  for  himself  in  a  like  case  (a).  For 
"  where  an  investment  of  trust  moneys  is  proper  to 
be  made  upon  securities  which  are  purchased  and 
sold  upon  the  public  exchanges,  either  in  town  or 
country,  the  employment  of  a  broker,  for  the  purpose 
of  purchasing  those  securities,  and  doing  all  things 
usually  done  by  a  broker  which  may  be  necessary  for 
that  purpose,  is  primS,  facie  legitimate  and  proper. 
A  trustee  is  not  bound  himself  to  undertake  the 
business  (for  which  he  may  be  very  ill-qualified)  of 
seeking  to  obtain  them  in  some  other  way :  as,  for 
example,  by  public  advertisement  or  by  private  in- 
quiry" (6). 

3.  So,  again,  where  money  has  been  deposited  in  a 
bank  pending  investmenti  and  not  for  an  un- 
necessary lengtii  of  time,  the  trustee  will  not  be  liable 
for  the  failure  of  the  bank  (c),  for  it  is  according  to 
the  common  usage  of  mankind  to  make  use  of  banks 
for  the  safe  custody  of  money. 

4.  So  a  trustee  may  appoint  stewards,  bailiffs, 


(a)  Ex  parte  Belchier,  Amb.  219. 
(6)-  -  -    - 


Per  Selbome,  L.  C,  Speight  v.  Gaunt,  L.  B.,  9  App. 
Cas.  1. 

(c)  Johnson  v.  Newton,  11  Ha.  160;  Fenwick  v.  Clarke,  31 
L.  J.,  Ch.  728 ;  and  per  Lord  Hardwicke,  Ex  parte  Belchiery 
supra.  But  where  the  money  is  left  for  an  unnecessary  time 
it  18  otherwise.    Moyk  v.  Moyle,  2  B.  &  M.  710. 
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workmen  and  other  agents  of  the  like  kind;  for 
there  is  a  moral  necessity  for  him  to  do  so  {d). 

5.  Again,  where  one  executor  lives  at  a  distance 
from  the  testator's  place  of  abode,  he  may  remit 
money  to  his  co-executor  who  lives  in  the  immediate 
vicinity,  for  the  purpose  of  paying  the  testator's  debts ; 
for  '^  he  is  considered  to  do  this  of  necessity.  He 
could  not  transact  business  without  trusting  some 
person,  and  it  would  be  impossible  for  him  to  dis* 
charge  his  duty,  if  he  were  made  responsible  where  he 
remitted  money  to  a  person  to  whom  he  would  him- 
self have  given  credit,  and  would  in  his  own  business 
have  remitted  money  in  the  same  way  "  (e).  On  the 
same  grounds  trustees  may  allow  the  custody  of 
title  deeds  to  remain  with  one  of  their  number;  for 
any  other  rule  would  be  productive  of  the  greatest 
inconvenience  (/).  But  it  seems  that  the  rule  is  dif- 
ferent with  regard  to  bonds  payable  to  bearer  (g). 

6.  Again,  trustees  may  remit  money  through  the 
medium  of  a  respectable  bank,  as  being  the  most  con- 
venient and  the  safest  mode  (h) ;  but  they  should  pay 
the  money  into  the  bank  as  trustees,  and  eo  nomine  (t). 

7.  Even  where  a  trustee  is  justified  in  delegating 
the  sale  or  purchase  of  property  to  other  persons 
(such  as  brokers,  solicitors  and  the  like),  it  does  not 
necessarily  follow  that  he  is  justified  in  giving  them 


((?)^ee  note  (c),  supra. 


[e)  Per  Lord  Eedesdale,  Joy  v.  Camphdly  1  Sch.  &  L.  341 ; 
Ex  parte  QHffiny  2  Gl.  &  J.  114.  See,  however,  Chambers  v. 
MinchiUy  7  V.  193 ;  Langford  v.  Oaacoigne,  supra. 

;/)  Per  Wood,V.-0.,  Coitam  v.  E.  0.  By.  Co.,  IJ.  &  H.  243. 

[g)  Lewis  v.  Nobis,  L.  E.,  8  Oh.  D.  695. 

h)  Knight  v.  Earl  of  Plymouth,  1  Dick.  120. 

i)  Wrm  V.  Kvicm,  11  V.  380. 
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the  control  of  the  purohase-money.  That  question 
must  be  regarded  as  a  separate  and  distinct  one,  to 
be  solved  on  its  own  merits,  but  by  the  application 
of  the  same  principle,  viz.,  whether  or  not  there  is 
a  moral  necessity  or  a  conformity  to  common  usage. 

Thus,  where  a  trustee  handed  money  to  a  soli- 
citor for  the  purpose  of  reinvestment,  and  the 
solicitor  professed  to  have,  but  in  reality  had  not, 
invested  it,  but  had  used  it  for  his  own  purposes,  and 
himself  paid  interest  on  it  for  some  years  imtil  his 
death,  it  was  held  that  the  trustee  was  liable  (g) ; 
for  he  ought  not  to  have  entrusted  the  money  to  a 
solicitor  when  there  was  no  necessity. 

8;  But,  on  the  other  hand,  where  there  is  a  moral 
necessity  to  entrust  the  agent  with  the  money,  a 
trustee  will  be  justified  in  doing  so,  as  was  decided 
by  the  House  of  Lords  in  the  recent  important  case 
of  freight  v.  Gaunt  (A).  There,  the  respondent,  Isaac 
G-aunt,  being  acting  trustee  under  the  will  of  John 
Speight,  a  stuff  manufacturer  at  Bradford,  wished 
to  invest  the  sum  of  15,275/.,  part  of  the  trust  estate, 
in  the  securities  of  municipal  corporations  in  York- 
shire, and  for  that  purpose  he  employed  a  young 
stockbroker,  named  Cooke,  to  buy  the  stock  for  him. 
Cooke,  having  falsely  represented  that  he  had  pur- 
chased the  stock,  the  respondent  gave  him  cheques 
for  the  amount,  which  Cooke  embezzled.  An  action 
was  then  brought  on  behalf  of  the  cestuis  que  trusts 
against  the  respondent,  in  which  it  was  sought  to 
make  the  latter  liable  for  the  sum  embezzled  by 

{g)  Boatock  v.  FloyeVy  L.  E.,  1  Eq.  29;  but  see  Be  Bird,  L. 
E.,  16  Eq.  203 ;  and  infra,  Ulust.  4. 
{h)  L.  B.,  9  App.  Cas.  1. 
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•Cooke.  In  giving  judgment,  exonerating  the  trustee 
from  liability,  the  Earl  of  Selbome  said: — "The 
principles  of  equity,  with  rdspect  to  the  duties  and 
responsibilities  of  trustees,  and  the  distinction  between 
those  losses  of  trust  funds  for  which  they  are,  and 
those  for  which  they  are  not,  liable,  are  so  weU 
settled,  and  are  of  such  great  general  importanoei 
that  the  present  case,  in  which  two  courts  have 
differed  as  to  their  application,  has  naturally  been 
considered  by  your  Lordships  with  some  anxiety. 
In  the  early  case  of  Ex  parte  Belchier^  before 
Lord  Hardwicke  (t),  it  was  determined,  that  trus- 
tees are  not  bound  personally  to  transact  such 
business  connected  with,  or  arising  out  of,  the  proper 
duties  of  their  trust,  as,  according  to  the  usual 
mode  of  conducting  business  of  a  like  nature,  per- 
sons acting  with  reasonable  care  and  prudence  on 
their  own  account  would  ordinarily  conduct  through 
mercantile  agents ;  and  that  when,  according  to  the 
usual  and  regular  course  of  such  business,  moneys, 
receivable  or  payable,  ought  to  pass  through  the 
hands  of  such  mercantile  agents,  that  course  may 
properly  be  followed  by  trustees,  though  the  moneys 
tire  trust  moneys ;  and  that  if,  under  such  circum- 
stance's, and  without  any  other  misconduct  or  default 
on  the  part  of  the  trustees,  a  loss  takes  place  through 
«iiy  fraud  or  neglect  of  the  agents  employed,  the 
trustees  are  not  liable  to  make  good  such  loss.  That 
«,uthority  has  ever  since  been  followed;  and,  in 
conformity  with  it,  the  statute  22  &  23  Viot.  c.  26, 
^.  31,  enacts,  that  every  instrument  creating  a  trust 

■  nil  i     ■         ■  ■■.■II      ^— ^^^i^— il^^— .^ 

{i)  Amb.  218. 
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shall  be  deemed  to  contain  a  clause  exonerating  the 
trustees  from  liability  *  for  any  banker,  broker,  or 
other  person  with  whom  any  trust  moneys  or  se- 
curities may  be  deposited.'  Neither  the  statute, 
however,  nor  the  doctrine  of  Ex  parte  Belchier^  au- 
thorizes a  trustee  to  delegate  at  his  own  mere  will 
and  pleasure  the  execution  of  his  trust,  and  the  care 
and  custody  of  the  trust  moneys  to  strangers,  in  any 
case  in  which  (to  use  Lord  Hardwicke's  words)  there 
is  no  *  moral  necessity  from  the  usage  of  mankind ' 
for  the  employment  of  such  an  agency  .... 
The  first  point  requiring  consideration  is,  whether 
the  payment  of  the  15,275/.  to  Cooke  on  the  24th  of 
February  was  a  breach  of  trust.  That  depends  upon 
two  questions — (1)  whether  it  was  proper  for  the 
respondent,  as  a  trustee,  to  use  the  agency  of  a  broker 
for  the  purpose  of  the  intended  investment;  and 
(2)  -whether,  if  so,  the  payment  of  the  money  to  the 
broker  so  employed,  under  the  circumstances  of  this 
case,  was  justified  upon  the  principle  of  Ex  parte 
Selchkr?'^  His  lordship  then  discussed  the  first 
question  in  the  terms  quoted  in  Illustration  2,  and 
continued:  "Thinking,  therefore,  that  the  employ- 
ment of  Cooke  as  a  broker  in  this  case,  im.der  the 
instructions  actually  given  to  him,  was  propeY,  and 
not  inconsistent  with  the  duty  of  the  respondent  as 
trustee,  the  next  subject  of  inquiry  is,  whether  it  was 
a  just  and  proper  consequence  of  that  employment, 
according  to  the  principle  of  Ex  parte  Belchiery  that 
the  trust  money  should  pass  through  his  hands. 
Upon  this  point  I  must  first  observe  that  the  case 
appears  to  me  to  be  diBPerent  from  what  it  would  have 
been  if  Cooke  had  entered  into  contracts  with  the 
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several  corporations  for  direct  loans  to  them  hy  the 
respondent,  and  had  reported  to  the  respondent  that 
he  had  done  so.  The  agency  of  a  broker,  as  such, 
is  not  required  to  enter  into  a  contract  of  that  kind ; 
and  if  the  agency  of  a  person  who  happens  to  he 
a  broker  is,  in  fact,  employed  to  do  so,  I  do  not 
perceive  why  the  consequences  should  be  different 
from  what  they  would  be  if  a  solicitor  or  any  other 
person  had  been  employed.  The  transaction  could 
not  be  governed  by  the  rules  or  the  usage  of  the 
London  or  any  other  exchange.  There  would  be  no 
moral  necessity,  or  suj£cient  practical  reason,  from  the 
usage  of  mankind  or  otherwise,  for  payment  of  the 
money  to  the  agent ;  there  would  be  no  difficulty  or 
impediment  arising  from  the  usual  course  of  such 
business  in  the  way  of  its  passing  direct  from  the 
lender  to  the  borrower,  in  exchange  for  the  securities; 
and  if  it  should  be  found  convenient  to  send  it  by 
the  hand  of  a  broker,  or  of  any  other  messenger  or 
agent,  this  might  be  done  by  a  cheque  made  payable 
to  the  borrower  or  his  order,  and  crossed,  as  is  usual 
in  direct  dealings  between  vendor  and  purchaser, 
debtor  and  creditor,  when  payments  of  considerable 
amount  have  to  be  made.  I  think  it  right  not  to 
withhold  the  expression  of  my  opinion  that  such  a 
case  would  fall  within  the  principle  of  Bowland  v. 
Witherden  and  Flayer  v.  Bostock,  rather  than  that  of 
Ex  parte  Belchier.  On  this  subject  I  find  myself  in 
agreement  with  Lord  Justice  Bowen ;  nor  do  I  infer, 
from  the  judgments  of  Lord  Justice  Lindley  and 
Sir  George  Jessel  that  either  of  them  thought  other- 
wise.   If,  however,  the  respondent — ^being  justified 
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(as  I  tliink  he  was)  in  the  employment  of  Cooke  in 
the  way  in  which  he  employed  him-was  entitled  to 
give  credit  to  the  representation  made  on  the  face  of 
the  bought  note  which  he  received  from  dooke,  and 
to  act  upon  the  faith  of  it,  the  rules  and  usages  of 
the  London  Stock  Exchange  are  material ;  and  the 
payment  to  the  broker,  if  made  conformably  to  such 
rules  and  usage,  was  no  breach  of  trust,  and  was  not 
at  the  respondent's  peril.  The  whole  evidence  satis- 
fies me  that  the  usual  and  regular  course  of  business 
on  the  London  Exchange  is,  for  the  money,  under 
such  circumstances,  to  pass  through  the  broker's 
hands."  Their  lordships,  therefore,  exonerated  the 
trustee  from  responsibility. 

9.  A  trustee  will  be  liable  where  he  has  unnecessarily 
left  trust  moneys  in  the  hands  of  a  banker  or 
broker  who  fails,  when  he  ought  to  have  invested 
them,  or  where  he  has  paid  money  to  a  banker  or 
brokJr  for  inveBtment  L  has  neglected  for  some 
time  to  make  inquiries  as  to  such  investment  {%) ;  and 
the  usual  clause  indemnifying  him  against  the  acts  or 
defaults  of  others  wiU  not  protect  him  (A*). 

10.  Li  Hopgood  v.  Parkin  (/),  the  late  Lord  Eomilly 
carried  the  liability  of  trustees  for  the  acts  and 
defaults  of  their  agents,  to  a  height  which,  it  is  with 
humility  suggested,  was  by  no  means  justified,  either 
xm  principle  or  authority.  In  that  case,  trustees, 
having  trust  funds  to  lend  on  mortgage,  employed  a 


(i)  Chdllen  v.  Shippam,  4  Ha.  565 ;  Itehden  v.  Wealevy  29  B. 
213;  MaMhew8Y.Brt8€,eB.  239;  Moyley. Moyle,21Bi.  &M.  710. 
(k)  Itehden  v.  Wesley,  supra. 
(l)  L.  E.,  11  Eq.  70. 
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solicitor  to  investigate  the  mortgagor's  title.  Owing 
to  the  solicitor's  negligencei  in  failing  to  make 
proper  inqniries  as  to  previous  inoumbranoes,  the 
trust  moneys,  advanced  on  the  mortgage,  were  to  a 
large  extent  lost,  and  his  lordship  held  that  the 
trustees  must  replace  them.  £ut  it  is  difficult  to 
understand  upon  what  grounds  the  learned  judge 
based  his  opinion.  The  trustees  were  right  in  invest- 
ing on  mortgage :  they  were  right  id  employing  a 
skilled  person  to  investigate  the  real  value  of  the 
security;  indeed,  it  is  apprehended,  from  the  re- 
marks of  Sir  Gheorge  Jessel,  M.  R.,  in  Se  Cooper  (m), 
that  it  was  the  dutf/  of  the  trustees  to  employ  a 
skilled  person.  In  addition  to  which,  there  was 
a  moral  necessity  for  them  to  employ  a  skilled 
agent  to  investigate  the  title,  and  they  were  but 
acting  conformably  to  the  general  "  usage  of  man- 
kind, and  as  prudently  for  the  trust  as  for  themselves, 
and  according  to  the  usage  of  business "  (n).  If, 
then,  they  were  right  in  employing  the  solicitor  to 
investigate  the  title  for  them,  upon  what  possible 
ground  could  they  be  holden  responsible  for  their 
agent's  default?  As  Lord  Hardwicke  said,  in  JSx 
parte  Belchier  (o),  if  the  defendant  "  is  chargeable  in 
this  case,  no  man  in  his  senses  would  act.  .  .  . 
This  court  has  laid  down  a  rule  with  regard  to  the 
transactions  of  assignees,  and  more  so  of  trustees,  so 
as  not  to  strike  a  terror  into  mankind  acting  for  the 
benefit  of  others,  and  not  for  their  own ;"  and  his 

(m)L.  E.,  4Cli.  D.  815. 

(n)  Per  Lord  Hardwicke,  Ex  parte  BeUhier^  Amb.  219,  and 
to  th^  same  effect  Lord  Selbome  in  Speight  v.  Gaunt ,  L.  £., 
9  App.  Gas.  1. 

(o)  Supra. 
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lordship  then  proceeded  to  lay  down  the  rule  as. 
above  stated.  It  is  with  great  respect  submitted, 
that  Lord  Romilly  confused  the  case  with  those  in 
which  it  has  been  held  that  a  trustee  is  responsible 
for  a  breach  of  trust  which  he  has  committed  bon& 
fide  and  under  skilled  advice.  The  distinction  is, 
however,  clear.  The  trustees  had  not  done  anything^ 
wrong.  They  had  not  committed  any  breach  of 
trust  at  the  instance  of  another.  They  had  merely 
lent  money  through  the  mediimi  of  an  agency,  which 
they  were  entitled,  and  indeed  bound,  to  employ,  on 
the  ground  of  moral  necessity,  and  they  ought 
therefore  to  have  been  discharged  from  the  loss. 
Had  there  been  a  distinct  breach  of  some  duty  which 
the  settlor  had  cast  upon  the  trustees,  then,  although 
they  might  have  taken  and  followed  the  best  advice 
procurable,  they  would  no  doubt  have  been  properly 
held  responsible ;  but  here,  the  only  possible  breach 
of  duty  was  the  negligence  of  an  agent,  and,  as  ha& 
been  said  above,  a  trustee  is  only  responsible  for  his 
agent  where  he  has  improperly  employed  one. 

11.  In  Be  Bird{p)y  on  the  other  hand.  Vice- 
Chancellor  Bacon  seems  (if  I  may  say  so,  with  great 
submission,)  to  have  gone  to  the  opposite  extreme. 
There,  one  of  three  executors,  employed  the  solicitor 
of  the  testatrix  for  the  purpose  of  obtaining  a  settle- 
ment with  a  creditor  of  the  testatrix.  The  solicitor 
subsequently  informed  the  executor  that  the  com- 
promise had  been  effected,  and  requested  a  cheque 
for  the  amount,  which  the  executor  sent.  No  com- 
promise had  ever  been  made,  and  the  solicitor 
.  ■— ^.»— ■   ■  — ^»»^      ^ 

[p)  L.  E.,  16  Eq.  203. 
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appropriated  the  money  to  his  own  use.    Here 

it  might  have  been  anticipated  that  the  executor 
would  have  been  held  liable,  as,  in  accordance  with 
Bostock  V.  FUyyer  {q)y  he  ought  to  have  paid  the 
money  to  the  creditor  personally  and  not  to  the 
solicitor;  but  the  Vice-Chancellor  decided  that  he 
was  not  liable,  saying,  ^^  It  seems  to  me  that  the 
executor  has  done  just  what  any  prudent  man 
would  think  himself  safe  in  doing.  He  finds  that 
the  testatrix  had  in  her  lifetime  employed  Mr.  Hunt 
as  her  solicitor.  He  had  been  employed  as  her 
solicitor  on  various  matters ;  his  credit  was  not  called 
in  question,  his  ability  was  not  doubted.  He  had 
aJiged  fo;  her  some  other  claims,  and  when,  after 
her  death,  a  claim  is  made  by  these  two  companies, 
naturally  enough  Mr.  Hunt  is  employed  to  conduct 
the  business,  namely,  the  compromise  of  these  claims. 
Having  employed  this  attorney  to  negotiate  for  a 
compromise,  and  being  told  by  him  *  I  have  got  these 
terms  for  you,  and  310/.  is  payable,'  the  executor 
puts  into  his  hands  the  310/.  What  negligence  is  there 
in  that  P  What  incautious  trusting  to  some  other 
person's  representation  P  It  is  all  in  the  ordinary 
course  of  the  business  then  being  transacted,  and  I 
cannot  think  that  the  executor  has  neglected  any 
•caution  which  it  was  incumbent  on  him  to  exercise." 
It  would  seem,  however,  that  this  decision  is  directly 
in  conflict  with  the  dicta  of  Lord  Selbome  in  Speight 
V.  Gaunt  (r),  and  cannot  be  supported  either  on 
principle  or  by  authority. 


M  L.  E.,  1  Eq.  29. 


L.  B.,  9  App.  Cos.  at  p.  11 ;  and  see  also  Be  Bellamy ^ 
l.'fi.,  24  Oh.  D.  387. 
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12.  On  the  piinoiples  entmciated  in  the  article 
now  under  condderationy  it  has  been  held,  that  if 
^'  trustees  for  sale  join  with  any  other  person  in  a 
joint  sale  of  the  trust  property,  and  any  other  pro* 
perty,  whether  that  person  be  a  trustee  himself  or  be 
a  beneficial  owner,  they  must  take  care  that  their 
share  of  the  purchase-money  is  paid  to  them,  and  the 
purchaser  must  take  care  of  that  likewise,  because  he 
can  only  pay  trust  money  to  the  trustees.  Therefore, 
when  they  do  join  with  other  people  the  purchase* 
money  must  be  apportioned  before  the  completion  of 
the  purchase,  and  must  be  paid  by  the  purchaser,  the 
apportioned  part  coming  to  the  trustees  to  be  paid  to 
them"(«). 

13.  On  the  ground  that  there  is  a  moral  necessity 
for  it,  a  trustee  may  safely  permit  his  co-trustee  to 
receive  or  collect  trust  moneys  {t) ;  and  even  though  he 
join  in  the  receipt  for  such  moneys,  and  thereby 
acknowledge  that  he  has  received  them,  he  will  not 
be  liable  if  he  can  prove  {u)  that  he  did  not  in  fact 
receive  them,  and  only  joined  in  the  receipt  for 
the  sake  of  conformity  {x).  For  one  of  several 
trustees  cannot  alone  give  a  good  receipt,  unless 
expressly  empowered  to  do  so,  and  all  must,  there- 
fore, join  {y) ;  so  that,  although  at  law  the  signature 


(«)  Per  Jessel,  M.  E.,  Re  Cooper  and  Allen,  L.  E.,  4  Ch. 
D.  815. 

St)  Townley  v.  Sherborne,  2  Lead.  Ca.  858;  Be  Fryer,  3  K. 
r.  317. 

(tt)  Brice  v.  Stokes,  2  Lead.  Ca.  865. 
reel  Fellows  V.  Mitchell,  1  P.  W.  81 ;  Be  Fryer,  supra, 
(y)  Lew.  233.    See i?cic/cAicr,  supra;  Walker  y.  Symonds^ 
3  Sw.  63 ;  Lee  v.  Sankey,  L.  E.,  15  Eq.  204. 
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of  a  trustee  is  (or  rather  was  (z) )  oonoliisiye  eyidenoe 
that  the  money  came  to  his  hands,  ^^  equity,  which 
pursues  truth,  will  decree  according  to  the  justice 
and  verity  of  the  fact"  (a),  and  will  hold  that,  under 
the  circumstances,  seeing  that  it  is  an  act  which  the 
very  nature  of  his  office  will  not  permit  him  to  de* 
cline(i),  it  does  not  amount  to  an  admission  that 
he  actually  received  the  money.  It  was  formerly 
thought  that  executors  could  not  claim  this  privilege, 
on  the  ground  that  one  alone  could  give  a  good  dis* 
charge ;  but  this  notion  has  been  greatly  modified  by 
the  case  of  Wesley  v.  Clarke  (c),  and  it  may  now  be 
considered  as  settled,  that,  ''if  the  receipt  be  given  for 
the  purpose  of  mere  form,  the  signing  will  not  charge 
the  person  not  receiving ;  but  if  it  be  given  under 
circumstances  purporting  that  the  money,  though  not 
actually  received  by  both  executors,  was  under  t/ie 
control  of  both^  such  a  receipt  shall  charge ;  and  the 
true  question  in  these  cases  seems  to  have  been 
whether  the  money  was  under  the  control  of  both 
executors"  (c?).  An  executor  is,  however,  more 
Btriotiy  responeible  than  an  ordinary  trustee  for  any 
act  by  which  he  reduces  any  part  of  the  testator's 
property  into  the  sole  possession  of  his  co-executor  {e). 
14.  Although  a  trustee  may  safely  permit  his 


[z)  Not  so  since  the  regime  of  the  Judicature  Acts. 

{a)  See  per  Lord  Henley,  Harden  v.  Faraons,  1  Ed.  147. 

[h)  Lew.  233. 

Ic)  1  Ed.  357. 
()  Per  Lord  Bedesdale,  Joy  v.  Camphelly  1  Sch.  &  L.  341. 

c)  Totvnaend  v.  Barber,  1  Dick.  356 ;  Candler  v.  Tilletty 
22  B.  263;  Eovey  v.  Blakeman,  4  V.  608 ;  Olough  v.  Dixon^ 
3  M.  &  0.  497 ;  Leea  v.  Sanderson,  4  Sim.  28. 
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'00-trufltee  to  receive  trust  moneys,  he  *will,  neverthe- 
less, be  liable  if  he  permit  him  to  retain  them 
for  a  longer  period  than  the  oiroumstanoes  of  the  case 
necessitate  (/).  Thus,  in  Walker  v.  Symonds  {g)y  D., 
one  of  three  trustees,  received  part  of  the  trust  money, 
and,  with  the  assent  of  the  other  trustees,  invested  it 
in  East  India  Co/s  bills,  payable  to  Mm,  These 
were  paid  ofE,  and  thereupon  8.,  another  of  the 
trustees,  wrote  to  D.,  requesting  him  to  invest  the 
money.  D.,  however,  begged  that  it  nyght  remain 
in  his /hands  on  mortgage.  The  other  trustees 
assented  to  this.  The  mortgage  was,  however,  never 
prepared,  although  S.  made  frequent  applications  to 
D.,  who  finally  died  insolvent  five  years  after  first 
receiving  the  money.  Upon  this  state  of  facts  Lord 
Eldon  said :  "  The  money  was  laid  out  with  the  con- 
sent of  the  trustees  on  India  bills,  payable  to  D.,  a 
palpable  breach  of  trust,  by  placing  the  fund  under 
his  control,  secured  by  little  more  than  a  promissory 
note  payable  to  himself.  It  was  probable  that  in 
1793  the  money  due  on  the  bills  would  be  paid,  and 
it  would  be  lodged  in  his  hands ;  and  although  the 
court  will  proceed  as  favourably  as  it  can  to  trustees 
who  have  laid  out  the  money  on  a  security  from 
which  they  cannot  with  activity  recover  it,. yet  no 
judge  can  say  that  they  are  not  guilty  of  a  breach 
of  trust  if  they  suffer  it  to  lie  put  on  such  a  security 


(/)  Brice  v.  Stokes,  supra ;  TTiompaon  v.  Finch,  8  D. ,  M.  &  G. 
660 ;  Wcdker  v.  Symonds,  3  Sw.  1 ;  Hanbury  v.  KirMand, 
3  Sim.  265 ;  Styles  v.  Ouy,  1  M.  &  G.  422 ;  Egbert  v.  Butler, 
21  B.  660 ;  Bodbard  v.  Cooksy  25  W.  E.  665. 

(g)  Supra. 
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for  90  long  a  time.  The  trustees  were  guilty  of  a 
breach  of  trust  in  pennitting  the  money  to  remain 
on  bills  payable  to  D.  alone,  and  in  leaving  the  state 
of  the  funds  unascertained  for  five  years." 


Art.  51. — Trustee  must  not  set  up  Jus  tertiu 

A  trustee,  who  has  acknowledged  himself 
as  such,  must  not  set  up,  or  aid,  the 
advert  title  of  a  third  party  against 
his  cestui  que  trust  (A).  But  (quaere) 
^  he  may  decline  to  execute  the  trust,  if 
he  receives  information  making  it  doubt- 
ful whether  he  ought  to  execute  it ;  and 
he  has  a  right  to  have  the  direction  of 
the  court  on  the  subject  (^). 

Illust. — 1.  In  Netcsome  v.  Flowers  {sup.)y  a  chapel 
"was  vested  in  trustees,  in  trust  for  Particular  Baptists. 
Subsequently  a  schism  took  place,  and  part  of  the 
congregation  seceded,  and  went  to  another  chapel. 
Still  later,  the  surviving  trustees  were  induced  (not 
knowing  the  real  object)  to  appoint  new  trustees, 
and  vest  the  property  in  them.  Immediately  after- 
wards, the  new  trustees,  who  were  in  fact  attached  to 
the  seceding  congregation,  brought  an  action  to 
obtain  possession  of  the  chapel.  Their  appointment 
was  however  set  aside,  and  it  was  held  that  they 


(h)  Ni 
\i)  Ni 


Newsome  v.  Flowers,  30  B.  461. 
Neale  v.  Davis,  5  D.,  M.  &  G.  25S. 


U. 


/ 
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could  not  raise  the  adverse  claims  of  the  seceders 
as  a  defence  against  the  congregation  of  the  chapel 
who  were  their  cestuis  que  trusts;  Lord  Eomilly 
saying,  **It  is  a  common  principle  of  law,  that  a 
tenant  who  has  paid  rent  to  his  landlord  cannot  say, 
'  You  are  not  the  owner  of  the  property/  The  fact 
of  his  having  paid  rent  prevents  his  doing  it.  The 
same  thing  occurs  where  persons  are  made  trustees 
for  the  owner  of  property ;  if  they  acknowledge  the 
trust  for  a  considerable  time,  they  cannot  say  that 
any  other  persons  are  their  cestuis  que  trusts." 

2.  Nor,  however  honestly  trustees  may  believe 
that  the  trust  property  belongs  of  right  to  a  third 
party,  are  they  justified  in  refusing  to  perform  the 
trust  they  have  once  undertaken,  or  in  communicating 
with  such  other  person  on  the  subject;  but  they 
must  assume  the  validity  of  the  title  of  their  cestuis 
que  trusts  until  it  be  impeached  {k). 

3.  If  however  they  believe  that  there  is  a  bon& 
fide  claimant  adverse  to  their  cestuis  que  trusts,  and 
that  they  may  make  themselves  personally  liable 
in  case  they  carry  out  the  trust  in  favour  of  their 
cestuis  que  trusts,  they  may,  it  would  seem,  come  to 
the  court  for  its  direction,  and  in  the  meanwhile 
refuse  to  carry  out  the  trust.  The  late  Lord  Justice 
Knight  Bruce,  however,  energetically  dissented  from 
this  view,  saying,  "  Even  if  by  paying  the  fund  to 
their  cestuis  que  trusts  they  would  make  themselves 
personally  liable  to  the  adverse  claimant  in  the  event 
of  his  being  successful,  they«  were  and  are  bound  to 

(A;)  Beddoea  v.  Pughy  26  B.  407 ;  Lew.  253. 
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perform  the  trust  which  they  undertook  '^  (/).  The 
-dootrine  as  enunciated  in  the  rule  has  however  been 
since  assented  to,  and  is,  it  is  apprehended,  correct  (m). 
It  must,  however,  be  borne  in  mind  that  where  there 
is  an  adverse  claim,  of  the  validity  of  which  the  trustee 
is  ignorant,  he  may  safely  execute  the  trust  (n). 


Art.  52. — Trustee  must  be  feady  with  his  Accounts. 

It  is  the  duty  of  a  trustee  to  give  accurate 
information  to  his  cestuis  que  trusts  as  to 
the  state  of  the  trust  property ;  and  for 
that  purpose  he  should  keep  clear  ac- 
counts thereof  (o). 

Illust. — Thus,  where  owners  of  a  privateer, 
•acting  for  themselves  and  the  crew  in  the  sale  of  the 
prizes,  neglected  to  render  accounts,  and  delayed  the 
distribution  of  the  proceeds,  they  were  charged  with 
interest  on  the  balances  and  were  condemned  in 
costs  (p) .  Where,  however,  the  trustees  are  executors, 
it  would  seem  that  they  would  not  be  mulcted  in 
costs,  unless  they  pertinaciously  refused  to  render 
their  accounts ;  for  an  executor  is  said  to  have  a  right 
to  have  his  accounts  taken  in  court. 

2.  The  estate  of  a  testator  who  died  in  1832,  was 
•distributed  in  1847,  as  the  evidence  showed,  at  the 

[?)  NealeY.Davis,  8up,;  BeeHiraty.  Hirst,  L.  B. ,  9 Ch. App,  262. 

m)  Neligan  v.  Boche,  Ir.'Kep.,  7  Eq.  332. 

n)  Beddoea  v.  PwflrA,  26  B.  407. 

[o)  Springett  v.  Dashwood,  2  Giff.  621 ;  Burrows  v»  WaUs^ 

1.,  M.  &  G.  253;  Pearse  v.  Green,  IJ.  &  W.  140, 

q2 
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written  request  of  the  persons  beneficially  entitled. 
Another  part  of  the  estate  which  fell  in  in  1852,  was 
distributed,  also  at  the  request  of  the  beneficiaries, 
and  in  1871  the  acting  trustee  died.  No  accounts  or 
vouchers  were  forthcoming  from  the  trustees.  A 
bill  filed  in  1872  by  one  of  the  beneficiaries  against 
the  surviving  trustee  for  administration,  was  dis- 
missed ;  but  owing  to  the  negligence  of  the  trustees 
in  not  keeping  accounts  and  vouchers,  the  surviving 
trustee  had  to  bear  his  own  costs  (p). 


; 


Art.  63. — Trustee  must  not  make  private  Advantage 

out  of  Trust  Property. 

It  is  the  duty  of  a  trustee  to  act  wholly 
and  entirely  for  the  benefit  of  his  cestuis 
que  trusts,  and  without  reference  to  his 
own  interests.  He  must  not  make  any 
use  of  the  trust  property  for  his  own 
private  purposes,  even  though  he  would 
thereby  do  no  actual  injury  to  it,  or  to 
the  cestuis  que  trusts  (5^);  nor  must  an 
executive  trustee  purchase  it  (r)  from 
himself  or    his  colleagues  (5),  however 


6 

4  Oh.  Div.  566 ;  Aherdeen  Town  v.  Aberdeen  University y  L.  E., 
2  Ap.  Ca.  544. 

(r)  Fox  V.  Mackreth,  1  Lead.  Oa.  115. 

(8)  Whichcote  v.  Lawrence^  3  V.  740 ;  Morse  v.  Royal,  12  V. 
874. 
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fair  and  honourable  his  intentions  may 
be  (#),  unless  by  leave  of  the  court  acting 
for  cestuis  que  trusts  who  ,are  not  sui 
juris  (u).  He  is  also  incapable  of  making 
a  valid  purchase  even  from  his  cestuis 
que  trusts  so  long  as  he  remains  a  trustee, 
unless  he  can  aflSamatively  prove  that 
the  cestuis  que  trusts  were  fully  and 
distinctly  informed  of,  and  understood 
the  nature  of,  the  transaction,  and  waived 
all  objections,  and  that  he  disclosed  to 
them  all  facts  tending  to  enhance  the 
value  of  the  property  (2?).  A  trustee 
cannot,  by  retiring  just  before  a  sale 
takes  place  (with  all  his  knowledge  of 
the  property  fresh  in  his  mind),  thereby 
qualify  himself  to  be  a  purchaser  (y). 

Illust. — 1.  Lord  Eldon  once  directed  an  inquiry 
whether  the  right  of  sporting  over  the  trust 
property  could  be  let  for  the  benefit  of  the  cestuis 
que  trusts,  and,  if  not,  he  thought  that  the  game 
should  belong  to  the  heir  of  the  settlor ;  the  trustee 


{t)  Ex  parte  Zaceyy  supra. 

(u)  Campbell  v.  Walk^y  6  V.  682 ;  Farmer  v.  Deane,  32  B. 
327 ;  and  see  Tennant  v.  Trenchard^  L.  B.,  4  Ch.  547. 

(jc)  Randall  v.  Errington,  10  V.  427 ;  Colea  v.  Trecothick,  9 
V.  247 ;  Spring  v.  Pride,  4  D.,  J.  &  S.  395;  and  see  Morse  v. 
Royaly  supra;  Clark  v.  SwaiUy  2  Ed.  134.  This  provision 
does  not  extend  to  a  purchase  by  the  trustees  of  the  trustees' 
marriage  settlement,  HicMey  y.  Hickley,  L.  E.,  2  Oh.  Diy. 
190. 

(y)  Ex  parte  James,  8  V.  352 ;  Spring  v.  Pride,  supra. 
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might  appoint  a  gamekeeper,  if  necessary,  for  the  pre- 
servation of  the  game,  but  must  not  keep  an  establish*^ 
ment  of  mere  pleasure  for  his  own  enjoyment  (2). 

2.  So  again,  it  need  hardly  be  pointed  out,  that  he 
must  not  actively  import  trust  moneys  into  hia 
trade  or  business,  or  use  them  in  speculations  of  his 
owU)  and  if  he  does  so  (as  has  been  said  before)  ho 
will  be  a  constructive  trustee  of  the  profits ;  and  if 
there  be  no  profits  he  will  be  liable  for  the  breach  of 
trust,  and  will  have  to  pay  compound  interest  at  five 
per  cent.,  as  will  be  seen  hereafter  (a).  Where, 
however,  there  has  been  no  active  breach  of  trust,  but 
only  an  omission  on  the  part  of  a  trustee  in  whose 
business  the  settlor  had  money  invested,  to  settle  up 
the  accounts  and  properly  invest  the  balance,  such 
an  omission  will  not  make  him  liable  to  account  for 
the  profits  (J)» 

3.  On  similar  principles,  a  trustee  of  leaseholds 
cannot  use  his  position  for  the  purpose  of  getting  a 
new  lease  granted  to  himself  on  the  expiration  of  the 
term  of  which  he  is  trustee  (c). 

4.  The  rule  does  not,  however,  apply  where  a  trus- 
tee remotely,  and  only  incidentally,  profits  by  his  con- 
nection with  the  trust ;  as,  for  instance,  where  he  lends 
trust  moneys  on  mortgage  to  his  own  client,  and' 
thereby  obtains  a  fee  from  the  latter  for  preparing- 
the  security  (rf). 

{z)  Wehh  V.  Earl  Shaftesbury ^  supra. 

la)  Art.  67. 

U>S  VyBe  V.  Foster,  L.  E.,  7  H.  L.  318. 

(c)  Sandford  v.  Keech,  Sel.  Ch.  Ca.  €1 ;  Bennett  v.  Gas  and- 
Coke  Go.y  52  L.  J.,  Cli.  98. 

{d)  Whitney  v.  Smith,  L»  E.,  4  Ch.  Ap.  513;  and  see  alsa 
Butler  V.  Butler,  L.  E.,  7  Oh.  D.  116. 
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5»  Under  no  oircumstanoes  can  an  active  trustee 
(or  even  a  passive  trustee  who  has  been  an  active  one) 
purchase  trust  property  for  himself  or  his  coUeagues, 
either  directly  or  mediately  through  a  third  party  {e). 
Such  a  transaction  is  voidable  at  the  instance  of  a 
cestui  que  trust  ex  d^bito  JusUtice,  and  without  proof 
of  any  injury  or  loss,  a  fact  which  ought  to  be  borne 
in  mind  by  every  trustee.  Such  a  sale  also  affects 
all  subsequent  purchasers  from  the  trustee,  and, 
therefore,  even  if  a  trustee  cares  to  risk  such  a  pur- 
chase as  between  himself  and  the  cestuis  que  trusts, 
he  should  remember  that  it  practically  precludes  him 
from  ever  parting  with  the  property  to  a  subsequent 
purchaser. 

6.  An  agent  employed  for  the  sale  of  an  estate 
cannot  purchase  it  for  himself,  for  he  is  a  constructive 
trustee  (/). 

7.  So  trustees  cannot  lease  or  mortgage  the 
trust  estate  to  one  of  themselves,  and  if  they  do 
so  the  lessee  will  have  to  account  for  the  profits  (g). 

8.  The  rule  as  to  selling  to  himself,  only  applies 
where  the  express  or  constructive  trustee  is  in  the 
nature  of  an  active  trustee,  for  where  he  is  the  mere 
depository  of  the  legal  estate  without  any  duties,  and 
without  ever  having  had  any,  he  may  be  a  purchaser. 

For  instance,  trustees  to  preserve  contingent 

remainders  (^),  or  persons  nominated  trustees  who 

(e)  Campbell  v.  Walker ,  5  V.  678 ;  Knight  v.  MaJonbanJcs, 
2  M.  &  O.  12. 

(/)  He  Boyle,  1  M.  &  G.  495. 

(g)  Ex  parte  Hughes,  6  V.  617;  SticJeney  v.  Sewell,  1  M.  & 
0.  8;  Francis  v.  Francis,  5  D.,  M.  &  G.  108* 

(A)  SuUon  V.  Jones,  15  V.  587;  Pooley  v.  Quilter,  4  Dr*  189. 
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have  disclaimed  (t).  But  one  who  was  originally 
an  ezeoutive  trustee,  and  lias  become  a  mere  bare 
trustee  by  performance  of  the  trusts,  would,  it  is 
apprehended,  be  disqualified ;  for  he  would  have  had 
an  opportunity  of  becoming  acquainted  with  the  pro- 
perty and  its  value  {J). 

9.  But  although  a  trustee  is  incapable  of  pur- 
chasing from  himseK  or  his  colleagues,  there  is  no 
fixed  and  arbitrary  rule  that  the  trustee  can,  under  no 
circimistances,  purchase  the  interest  of  his  cestuis 
que  trusts  from  the  cestuis  que  trusts  themselves. 
But  even  in  such  cases  the  coiurt  regards  such  pur- 
chases with  great  jealousy,  and,  if  impeached,  they 
cannot  stand  unless  the  trustee  can  afSrmatively  show 
that  the  parties  were  completely  at  arm's  length  in 
maMng  the  bargain,  and  that  he  fully  and  candidly 
disclosed  all  facts  known  to  him  which  could  in  any 
way  infiuence  the  vendors  (k). 

10.  In  reference  to  sales  by  the  cestuis  que 
trusts,  the  transaction  was  upheld  where  a  cestui 
que  trust  took  the  whole  management  of  a  sale  upon 
himself,  and  then  agreed  to  sell  a  lot,  which  he  had 
bought  in,  to  one  of  the  trustees  for  sale  (/). 

11.  So,  where  a  client  was  very  desirous  of  selling 
property,  and  after  vainly  endeavouring  to  do  so, 
finally  sold  it  to  his  solicitor  (who  was  of  course 
a  constructive  trustee),  and  it  was  proved  that  the 
transaction  was  fair  and  the  price  adequate,  and 

ft)  8tacey  v.  JElph,  1  M^  &  K.  195. 
U)  Ex  parte  Bennetty  10  V.  381. 
Ik)  He  Woreeam,  W.  N.  1882,  p.  61. 

(l)  Coles  V.  Trecothick,  9  V.  234 ;  and  Clark  v.  Swailey  2 
Ed.  134. 
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indeed  more  than  could  have  been  obtained  else- 
where at  the  time,  and  the  client  quite  understood 
his  position,  it  was  held  that  such  a  sale  was  good 
and  binding,  although  it  lay  upon  the  solicitor  to 
prove  that  it  was  unimpeachable  (m). 

12.  The  rule  applies  even  where  the  party  from 
whom  advice  is  sought  is  not  a  professional  ad- 
viser ;  for  the  fact  that  he  accepts  the  position  of 
adviser  places  him  in  a  fiduciary  position  towards  the 
party  seeking  advice.  Thus,  T.,  a  young  man  aged 
twenty-three,  entitled  to  a  moiety  of  a  freehold 
estate,  the  entirety  of  which  brought  in  about  440/. 
a-year,  being  pressed  for  payment  of  his  college 
debts,  amounting  to  about  1,000/.,  and  being  estranged 
from  his  father,  wrote  to  his  great-uncle  for  advice 
and  assistance  as  to  the  payment  of  the  debts.  The 
uncle  deputed  the  defendant  (his  nephew)  to  see  T. 
on  the  subject.  At  the  interview  T.  refused  to  com- 
promise the  debts,  but  said  he  would  sell  his  moiety 
of  the  estate,  upon  which  the  defendant  offered  him 
7,000/.  for  it.  This  offer  was  accepted ;  but  before 
the  agreement  was  signed,  the  defendant  had  the 
property  valued,  when  it  turned  out  that  the  mines 
alone  under  the  property  were  worth  20,000/.;  but 
this  fact  he  omitted  to  communicate  to  T.  On  these 
facts  it  was  held,  at  the  suit  of  T.'s  heir,  that  the 
defendant  had  stood  in  a  fiduciary  relation  towards 
T.,  which  made  it  his  duty  to  communicate  to  T. 
all  material  information  which  he  acquired  affecting 

(w)  Spencer  v.  Topham,  22  B.  573;  2  Jur.,  N.  S.  865; 
^Oibeon  v.  JeyeSy  6  V.  278;  Johnson  v.  Fesmmayery  3  D.  &  J, 
13;  Edwards  v.  Merrick,  2  Ha.  60. 
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the  value  of  the  property ;  and  that,  as  he  had  not 
done  so,  the  sale  must  be  set  aside  (n)» 

13.  The  rule  as  to  the  extreme  fairness  to  be  ob- 
served in  purchasing  from  cestuis  que  trusts  does  not 
apply  to  persons  who  are  only  constructive 
trustees  by  virtue  of  some  business  contract  entered 
into  with  the  so-called  cestuis  que  trusts.  Thus,  mort* 
gagees  can  freely  purchase  from  their  mortgagors  (o), 
partners  from  the  representatives  of  a  deceased  part- 
ner {p),  and  other  persons  beaming  similar  relations 
enjoy  a  similar  freedom;  for  though  contracting 
parties  may  by  a  metaphor  be  said  to  be  trustees  for 
each  other,  the  trust  is  strictly  limited  by  the  con- 
tract. They  are  trustees  only  to  the  extent  of  their 
obligation  to  perform  that  contract,  and  the  trust 
is  limited  to  the  discharge  of  that  obligation  {q). 

14.  Where  there  are  infant  cestuis  que  trusts^ 
the  court  will,  on  the  application  of  the  trustee,  allow 
him  to  purchase,  if  it  can  see  that,  under  the  circum- 
stances, it  is  clearly  for  the  benefit  of  the  cestuis  que 
trusts,  but  not  otherwise  (r).  The  best  course  of  pro- 
cedure in  such  an  application  is  to  commence  an 
action  for  limited  administration,  asking  that  it  may 
be  declared  that  it  is  for  the  benefit  of  the  infant  cestuis^ 
que  trusts  that  the  trustee  should  be  permitted  to 


t 


(n)  Tate  v.  Williamson,  L.  E.,  2  Ch.  App.  55. 
[o)  Knight  v.  Majorihanhsy  3  M.  &  Q-.  10. 

ip)  Chambers  v.  Howell,  11  B.  6. 
q)  See  per  Westbiny,  L.  C,  in  Knox  v.  Gye,  L.  B.,  5  H. 
li.  675 ;  but  see  per  Jessel,  M.  E.,  Egmont  v.  Smith,  L.  B., 
6  Ch.  Div.  469. 

(r)  Farmer  v.  Deane,  32  B.  327  ;  Campbell  v.  Walker,  5  Vw 
681. 
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purchase  for  a  oertain  sum.  This  action  can  be 
brought  on  inunediately  as  a  ^'  short  cause/'  and  an 
enquiry  directed  in  chambers  whether  it  is  for  the 
benefit  of  the  infants  that  the  trustee's  offer  should 
be  accepted ;  and  if  the  chief  clerk  certifies  that  it 
is,  the  action  can  again  be  set  down  as  a  ''short 
cause  "  on  further  consideration,  when  the  order  wiU 
be  made  as  a  matter  of  course.  In  one  case  in  which 
I  was  counsel  (s),  Mr.  Justice  Pearson  ordered  the  costs 
of  the  action  to  be  paid  out  of  the  trust  estate,  on  the 
ground  that  it  was  for  the  infant's  benefit,  the  trustee 
offering  more  than  the  market  price ;  and  it  is  con- 
ceived that  the  course  followed  by  his  lordship  ia 
correct. 


Art.  54. — Trustee  must  in  genm^al  act  gratuitously. 

A  trustee  has  no  right  to  charge  for  his. 
time  and  trouble  {t)  except  in  the  follow- 
ing cases : — 

a.  Where  the  settlement  provides  for  it  (w). 

^.  Where  he  has,  at  the  time  of  accepting 
the  trust,  expressly  stipulated  for  a  re- 
muneration {v\  and  the  cestuis  que  trusts 
have  freely  and  without  unfair  pressure 
assented  to  such  stipulation  {x). 

II  II   I  I    —  _  -         ^  -  —    -       -. 

f«J  Nunneley  v.  Nunneleyy  April  18th,  1883. 
[t)  Robinson  y.  Pett^  2  Lea.  Ca.  215. 

[u)  lb. ;  Webb  v.  Earl  of  Shaftesbury,  7  V.  480;  Willis  v. 
Kihble,  1  B.  559. 

Re  Sherwood,  3  B.  338;  Douglas  Y.Archbut,  2  D.  &  J.  148. 
Ayliffe  y.  Murray,  2  At.  58. 
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7.  Where  the  trust  is  before  the  court,  and 
the  trustee  has,  before  accepting  the 
trust,  expressly  stipulated  for  such  re- 
muneration (  y). 

S.  Where  one  who  is  not  an  express  trustee 
has  properly  traded  with  another's  money 
under  circumstances  which  make  him  a 
constructive  trustee  of  the  profits  (^). 

E.  Where  the  trust  property  is  abroad,  and 
it  is  the  custom  of  the  local  courts  to 
allow  remuneration  (a). 

Illust. — 1.  Thus  a  trustee  who  is  a  solicitor 
will  not  be  allowed  to  charge  for  his  time  and  trouble 
or  for  his  professional  attendance :  for,  as  was  some- 
what drily  said  by  Lord  Lyndhurst  in  New  y,  Jones  (J), 
"  a  trustee  placed  in  the  position  of  a  soUoitor  might, 
if  allowed  to  perform  the  duties  of  a  solicitor,  and 
to  be  paid  for  them,  find  it  very  often  proper  to 
institute  and  carry  on  legal  proceedings  which  he 
would  not  do  if  he  were  to  derive  no  emolument  from 
them  himself,  and  if  he  were  to  employ  another 
person." 

2.  But  if  the  settlement  provides  that  the  trustee 
may  charge,  he  will  be  allowed  to  do  so,  although  his 
charges  will  be  strictly  limited  to  those  indicated  by 
the  settlor.     Thus,  if  a  solicitor  trustee  is  authorized 

(y)  Barrett  v.  Hartley ^  12  Jur.,  N.  S.  426;  Moore  v.  Froud^ 
3  M.  &  C.  48. 

fa)  Brown  v.  Litton,  1  P.  W.  140. 
fa)  Chambers  v.  Ooldwin,  9  V.  267. 
[h]  9  Jar.  Prec.  338. 
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to  make  professional  charges,  he  will  not  be  allowed 
to  charge  for  time  and  trouble  expended  other  than 
in  his  position  of  solicitor  (c).  But,  on  the  other 
hand,  where  a  testator  by  his  will  authorized  any 
trustee  thereof  who  might  be  a  soKcitor  to  make  the 
usual  professional,  or  other  proper  and  reasonable 
charges  J  for  all  business  done  and  time  expended  in 
relation  to  the  trusts  of  the  will,  whether  such  business 
was  v^ually  tcithin  the  business  of  a  solicitor  or  noty  it 
was  held  that  the  taxing  master  had  power  to  allow 
to  a  trustee  who  was  a  solicitor  the  proper  charges 
for  business  not  strictly  of  a  professional  nature 
transacted  by  him  in  relation  to  the  trust  estate  (d). 

3.  In  general,  a  trustee,  whether  express  or  con- 
structiYe,  will  not  be  permitted  to  claim  a  salary  or 
any  remuneration  for  managing  a  trade  or  busi- 
ness (e).  Thus,  in  Barrett  v.  Hartley  (/),  where  a 
trustee  had  carried  on  a  business  for  six  years,  in 
consequence  whereof  great  advantages  had  accrued 
to  his  cestuis  que  trusts,  it  was  held  that  he  had 
no  right  to  exact  or  charge  any  remuneration  or 
bonus  in  respect  of  such  services,  inasmuch  as  they 
were  incident  to  the  performance  of  the  duties 
imposed  by  the  deed  of  trust  which  he  had  accepted ; 
and  a  settled  account  between  the  trustee  and  the 
cestuis  que  trusts,  allowing  the  charge,  was  set  aside. 
-    3.  But  this  does  not  apply  to  one  who  rightfully 

(c)  HarUn  v.  Darhy,  28  B.  325. 

(d)  Re  Ames,  Ames  v.  Taylor,  L.  R.,  25  Ch.  D.  72. 

(e)  Stochen  v.  Dawea,  6  B.  371 ;  Burdon  v.  Burdon,  1  V.  & 
B.  170. 

(/)  L.  E.,  2  Eq.  787. 
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1)ecom6s  possessed  of  another's  money  and  rightfully 
trades  with  it ;  for  he  will  be  entitled  to  a  reason- 
able remuneration,  although  he  is  of  course  a 
constructive  trustee  of  the  profits  of  the  trade  (g). 
For  instance,  in  Brown  v.  Litton  (A)  the  plaintiff's 
testator  was  the  captain  of  a  ship,  who  being  on  a 
voyage,  had  800  dollars  which  he  intended  to  invest 
in  trade.  The  captain  died,  and  the  defendant,  who 
was  the  mate  of  the  ship,  becoming  captain  in  his 
place,  took  possession  of  these  800  dollars,  and  by 
judiciously  trading  with  them  made  considerable 
profits.  Upon  a  bill  being  filed  against  him  for  an 
account,  the  Lord  Keeper  Harcourt  said:  "He 
ought  clearly  to  account  for  the  profits  made  of  the 
money;  the  primary  intention  in  carrying  abroad 
this  money,  was  to  invest  it  in  trade,  and  not  to 
return  with  it  home  again,  and  therefore  the  de- 
fendant having  observed  the  intent  of  the  testator  in 
trading  therewith,  and  having  taken  such  a  prudent 
care  in  the  management  of  it  as  (it  may  be  pre- 
sumed) he  would  have  taken  of  his  own  money,  the 
defendant  would  not  have  been  liable  for  any  loss 
that  might  have  happened,  and  to  recompense  him 
for  his  care  in  trading  with  it,  the  master  shall  settle 
a  proper  salary  for  the  pains  and  trouble  he  has  been 
at  in  the  management  thereof." 


(g)  Brovm  v.  De  TaUet,  Jac.  284 ;  Wedderhum  v.  Wedder- 
hum,  22  B.  84. 
{h)  1  P.  W.  140. 


(    239    ) 


SUB-DIVISION  IV. 
The  Authority  of  the  Trustees  (a). 

Art.  55.  Oeneral  Authority  of  Trustees, 

56.  Power  of  Trustees  to  conduct  Sales  privately  or  publicly^ 

57.  Power  of  Trustees  to  give  Receipts, 

58.  Power  of  Trustees  to  compound  and  settle  Disputes, 

59.  Power  of  Trustees  to  allow  Maintenance  to  Infants, 

60.  Delegation  of  the  Trustees^  Authority, 

61.  Suspension  of  the  Trustees^  Authority  by  Adminis^ 
tration  Action, 


>> 


Art.  55. — Oeneral  Authority  of  the  Trustee, 

«.  Subject  to  any  paramount  authority 
which  may  be  vested  in  the  cestuis  que 
trusts  under  the  principles  enimciated  in 
Sub-division  V.,  a  trustee  may  exercise 
such  authority  and  discretion  as  may  be 


(a)  I  have  excluded  from  this  sub-dividon  any  exposition 
•of,  or  reference  to,  the  powers  of  managing  infants  estates 
conferred  by  sect.  42  of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  and  also  the  powers  conferred  by  the  Settle 
I^ind  Act  on  *'  trustees  for  purposes  of  that  Act,"  because  the 
trustees  referred  to  in  those  enactments  are  not  ordinary 
trustees,  but  rather  moral  police  officers,  or  guardians,  or 
mere  donees  of  powers. 


^ 
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expressly  confided  to  him  by  the  settle^ 
ment  so  long  as  he  exercises  it  bonst 
fide,  and  not  for  the  purpose  of  benefit^ 
ing  one  or  more  of  the  cestuis  que  trusts 
at  the  expense  of  the  others  (a). 
/8.  In  addition  to  the  power  and  authority 
expressly  given  to  him  by  the  settle- 
ment, and  subject  to  any  restrictions 
contained  therein,  a  trustee  may,  with- 
out application  to  the  court,  do  such 
acts  as  the  court  would  sanction  i£ 
applied  to  (b).  No  rule  can  be  laid  down, 
as  to  what  acts  the  court  will  sanction^ 
as  that  must  depend  upon  the  particular 
circumstances  of  each  case,  but  in 
general  the  court  will  sanction — 

(1)  Acts  which  are  reasonable  and 
proper  for  the  realization,  protection  or 
benefit  of  the  trust  property  (c) ;  and 

(2)  Acts  which  are  reasonable  and 
proper  for  the  protection,  safety,  support 


(a)  Oishome  v.  Oiahorne,  L.  E.,  2  Ap.  Ca.  300 ;  Austin  v. 
Austin,  L.  E.,  4  Oh.  D.  233;  Tabor  v.  Brooks,  L.  E.,  10  Ch. 
D.  273. 

(6)  Lee  y.  Broum,  4  V.  369 ;  Inwood  v.  Twyne,  2  Ed.  153 ; 
Seagram  v.  Knight,  L.  E.,  2  Ch.  630;  Brown  v.  Smith,  W.  N. 
1878,  p.  202. 

(c)  Ward  v.  Ward,  2  H.  L.  C.  784 ;  Waldo  v.  Waldo,  7  Sim. 
261 ;  Bright  v.  North,  2  Ph.  220;  Bowes  v.  E.  L.  Water  Co,^ 
Jac.  324. 
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or  reputation  of  a  cestui  que  trust  who  is 
incapable  of  taking  care  of  himself  or 
herself  (d). 
Provided,  that  such  acts  do  riot  benefit 
one  cestui  que  trust  at  the  expense  of 
another  or  others  (^),  and  do  not  interfere 
with  any  legal  beneficial  interest. 

Illtjst. — 1.  The  leading  case  of  Cfisborne  v.  Gris- 
home  (/)  is  the  best  example  of  the  right  of  trustees 
to  exercise  a  discretion  expressly  given  to  them  by 
the  settlement.  There  a  testator  devised  his  real 
and  personal  estate  to  trustees  upon  various  trusts, 
one  of  which  was,  that  "my  said  trustees,  in  their 
discretion  and  of  their  uncontrollable  authority, 
pay  and  apply  the  whole,  or  such  portion  only^  of  the 
annual  income  of  my  real  and  personal  estate  as  they 
shall  think  expedient,  to  and  for  the  clothing,  board, 
&o.,  and  for  the  personal  and  peculiar  benefit  and  com- 
fort, of  my  dear  wife."  The  wife  also  had  property 
of  her  own,  and  was  a  lunatic,  and  one  of  the  trustees 
was  the  residuary  legatee  under  the  testator's  wiU. 
Under  these  circumstances,  the  trustees,  bon&  fide 
(as  the  court  found),  refused  to  permit  the  whole 
income  of  the  trust  fund  to  be  applied  for  the  wife's 

{d)  SisBon  V.  Shaw,  9  V.  288;  Mdberly  v.  Turton,  14  V. 
499 ;  Cotham  v.  West,  1  B.  381 ;  Ex  parte  Green,  1  J.  &  W, 
253 ;  Re  Howorth,  L.  E.,  8  Ch.  415 ;  De  WiUe  v.  Palin,  L.  E., 
14  Eq.  251 ;  Smnnock  v.  De  Criape,  Free.  78. 

(c)  Seagram  v.  Knight,  supra ;  Lee  v.  Brown,  supra ;  Wood 
V.  Fatteaon,  10  B.  544. 

(/)  L.  E.,  2  App.  Gas.  300;  and  see  also  Costahadie  v* 
CostabadU,  6  Ha.  410. 

U.  R 
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support  in  the  asylum,  and  proposed  to  allow  only  so 
much  for  that  purpose  as  would  be  sufficient,  after 
taking  into  account  the  income  of  the  wife's  own 
property.  The  House  of  Lords,  on  these  facts,  held, 
that  the  trustees  had  an  absolute  discretion  in  the 
application  of  the  fund,  and  that  so  long  as  they 
exercised  that  discretion  bon&  fide,  the  court  could 
not  interfere  with  them;  although  if  no  such  dis- 
cretion had  existed,  the  court  would  have  ordered  the 
trust  fund  to  have  been  applied  primarily  in  the 
support  of  the  lunatic. 

2.  So,  again,  in  Tahor  v.  Brooks  {g)^  the  trustees, 
of  a  marriage  settlement  had  power  to  apply  the 
income  of  the  settled  fund  for  the  benefit  of  the 
husband  and  wife  and  their  children,  as  they  should 
^^in  theiruncontroUed  andirresponsible  discretion 
think  proper."  The  husband  and  wife  subsequently 
separated,  and  the  trustees,  taking  the  view  (bona 
fide)  that  the  husband  was  in  the  right,  paid  the 
whole  of  the  income  to  him.  On  these  facts,  Malins 
V.-C,  while  expressing  an  opinion  that  the  trustees 
were  not  acting  judiciously,  declined  to  interfere  with 
their  discretion,  there  being  no  proof  of  mala  fides. 
It  would  seem,  however,  from  the  judgment  of  the 
Yice-Chancellor,  that  where  the  word  "uncontrolled '^ 
or  its  equivalent  is  omitted,  the  court  would  control 
a  capricious  exercise  of  the  trustee's  authority. 

3.  The  practitioner  must,  however,  carefully  scruti- 
mzQ  the  words  conferring  the  authority  and  discretion, 
and  must  not  assume  that  a  discretion  as  to  the  mode 

{g)  L.  E.,  10  Ch.  D.  273. 
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of  applying  a  fund  for  a  person's  benefit,  gives 
trustees  a  discretion  as  to  hoio  much  of  the  fund  is  to 
be  so  applied.  Thus,  in  Re  Weaver  {h)  the  trustees 
were  directed  to  pay  the  income  of  the  trust  property 
at  such  time  and  in  such  manner  as  the  trustees  should 
think  fit,  towards  the  maintenance  of  a  lunatic  during 
her  life,  with  power  to  invest  any  surplus  not  required 
for  the  purpose  as  capital.  The  Court  of  Appeal 
held,  however,  that  the  trustees  had  no  such  discre- 
tion as  would  oust  the  jurisdiction  of  the  court  to 
apply  the  whole  of  the  income  in  the  lunatic's  mainte- 
nance in  exoneration  of  her  own  property;  Jessel, 
M.  R.,  saying :  "  In  CHsborne  v.  Gisbome  there  was 
a  power  to  apply  the  whole  or  such  portion  of  the 
income  as  they  might  think  fit.  In  the  present  case 
the  trustees  have  only  a  discretion  as  to  the  time  and 
manner  of  the  application."  So,  too,  where  absolute 
discretion  has  been  given  to  trustees  to  do  a  par- 
ticular act  {ex.  gr.f  to  sell  the  trust  property),  the 
court  cannot  compel  them  to  exercise  the  power ;  but 
if  they  do  exercise  it,  the  court  will  see  that  they  do 
not  exercise  it  improperly  or  unreasonably  (i). 

4.  With  regard  to  the  principles  enunciated  in  sub- 
clause /3  (in  relation  to  the  unexpressed  authority 
of  a  trustee),  the  case  of  Ward  v.  Ward  (J)  may  be 
cited.  There,  by  the  immediate  realization  of  the 
trust  property,  the  trustee  would  have  ruined  one 
cestui  que  trust  from  whom  a  large  debt  was  due 
to  the  trust  estate,  and  would  have  very  seriously 

(h)  L.  E.,  21  Ch.  D.  615. 

(t)  Tempest  v.  Lord  Camoye,  L.  B.,  21  Oh.  D.  571. 

U )  2  H.  L.  C.  784. 
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prejudiced  others.    Instead  of  doing  so,  the  trustee 

made  an  arrangement  with  the  debtor  for  pay- 
ment of  the  money  by  instahnents ;  and  it  was  held 
that  he  was  justified  in  having  taken  that  course, 
because  he  had  exercised  a  sound  discretion,  and 
such  as  the  court  would  have  approved.  But  a 
trustee  would  act  more  wisely  if'  he  applied  to  the 
court  to  sanction  it  under  the  provisions  of  the  Bules 
of  the  Supreme  Court,  1883,  Ord.  LV.  r.  3. 

6.  So,  again,  as  was  said  by  Lord  Cottenham  in 
Bright  V.  North  (A:),  "  Every  trustee  is  entitled  to  be 
allowed  the  reasonable  and  proper  expenses  incurred 
in  protecting  property  committed  to  his  care. 
But  if  they  have  a  right  to  protect  property  from 
immediate  and  direct  injury,  they  must  have  the 
same  right  where  the  injury  threatened  is  indirect 
but  probable ; "  and,  therefore,  his  lordship  allowed 
the  trustees  (who  were,  in  that  instance,  trustees  of 
public  works)  the  expenses  of  opposing  a  bill  in 
parliament  which  would  have  been  prejudicial  to 
those  works  if  passed. 

6.  On  the  same  grounds,  a  trustee  may  sue  a 
person  whose  duty  it  is  to  keep  property,  forming 
part  of  the  trust  estate,  in  repair,  and  who  neglects 
to  do  so  {I). 

7.  So,  again,  in  cases  where  the  court  would,  if 
applied  to,  authorize  the  cutting  down  of  timber 
wUch  has  arrived  at  maturity,  and  which  would  only 
degenerate  if  allowed  to  stand,  or  where  it  is  neces- 


rjA  2  plx,  220. 

{!)  Fowler  v.  Odell,  L.  E.,  16  Ch.  D.  273. 
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eary  to  cut  it  for  the  purpose  of  thinning  it,  the 
trustee  may  feU  it  on  his  own  authority  {m). 

8.  On  the  same  prinoiple,  a  trustee  who  has  the 
management  of  property,  may  grant  a  reasonable 
aglicultural  lease  (n),  unless  expressly  or  im- 
pliedly (o)  restrained  from  doing  so  by  the  settle- 
ment ;  but  he  may  not  grant  a  mining  lease,  for  that 
would  benefit  the  tenant  for  life  at  the  expense  of 
the  reversioner  (p). 

9.  On  the  other  hand,  trustees  must  not  do  acts, 
however  beneficial  they  may  possibly  be  to  the  pro- 
perty, if  they  are  in  their  nature  imreasonable  and 
problematical.    For  instance,  they  ought  not  to  make 

merely  ornamental  improvements  (g),  nor  take 

down  a  mansion-house  for  the  purpose  of  rebuilding 
a  better  one  (r),  nor  build  a  villa  for  the  mere  im- 
provement of  the  estate  (s).  If,  however,  they  are, 
by  the  settlement,  expressly  given  a  power  "generally 
to  superintend  the  management  of  the  estate,"  it 
would  seem  that  their  powers  of  management  are 
almost  unlimited,  so  long  as  they  are  exercised  bond. 
fide(^).    Trustees  are  also  empowered  to  carry  out 


(r»)  Waldo  v.  Waldo,  7  Sim.  261;  and  see  Seagram  v. 
Knight,  L.  E.,  2  Oh.  Ap.  630. 

(n)  Naylor  v.  ArniU,  1  B.  &  M.  501 ;  Bowes  v.  E.  L.  Water 
Co,,  Jac.  324 ;  AU.-Oen,  v.  Owen,  10  V.  560 ;  Fitzpatrick  v. 
Wary,  L.  E.,  Ir.  35. 

(o)  Evans  v.  Jackson,  8  Sim.  217;  and  see  Michells  v. 
Corhett,  34  B.  376. 

»  Wood  V.  Fatfeson,  10  B.  544. 

(a)  Bridge  v.  Brown,  2  Y.  &  0.  181. 

\r)  Bleazard  v.  Whalley,  2  Eq.  Eep.  1093. 

«)  Vyse  V.  Foster,  L.  fi.,  7  H.  L.  318. 

t)  Bowes  V.  E*  Strathmore,  8  Jur.  92 ;  and  see  also  as  to 
powers  of  building,  &c.,  Be  Leslie,  L.  E.,  2  Oh.  Div.  185; 
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certain  specified  improvements  by  the  Improvement 
of  Land  Act,  1864. 

10.  "With  regard  to  acts  for  the  benefit  of  the 
cestuis  que  trusts,  a  familiar  instance  occurs  in 
the  case  of  trusts  of  personalty  for  married  women, 
.where,  if  the  trustee  paid  over  the  fund  to  the  hus^ 
band,  the  wife  would  probably  get  no  benefit  from  it. 
In  such  cases  the  trustee  is  justified,  if  he  thinks  fit, 
in  refusing  to  pay  the  money  to  the  husband,  and  in 
paying  it  into  court  instead,  so  that  the  wife  piay 
have  every  facility  for  enforcing  her  equity  to  a 
settlement  (u).  But  this  right  will,  it  is  apprehended, 
cease  in  the  case  of  property  coming  under  the  pro- 
visions of  the  Married  "Women's  Property  Act,  1882. 

11.  So,  trustees  might  always  allow,  by  way  of 
maintenance,  a  competent  part  of  the  income  of 
property  to  the  father  of  an  infant  cestui  que  trust  (a?), 
where  the  father  could  not  support  it  according  to  its 
position  {y) ;  and,  if  an  orphan,  to  the  mother  (s),  or 
stepfather  (a),  whether  they  could  do  so  or  not.  And 
a  trustee  niay  under  special  circumstances,  as  for 
instance,  where  the  capital  is  considerably  under  a 
thousand  pounds  (d),  allow  maintenance  out  of  the 

and  consideT  principle  in  Oishorne  y,  Otshorne,  L.  B.,  2  Ap. 
Ca.  300. 

(tt)  Wat.  360 ;  Be  Swan,  2  H.  &  M.  34 ;  i2e  Bendyshe,  3 
Jut.,  N.  S.  727. 

(a;)  Si88on  v.  8haw,  9  V.  288;  Maherly  v.  Turton,  14  V. 
499;  Cotham  v.  West,  1  B.  381. 

{y)  Maintenance  has  been  allowed  to  a  father  with  an  in- 
come of  6,000^.  a  year,  Jervoise  v.  StUc,  1  Q-.  Coop.  52. 

(z)  Douglas  v.  4^ndrewSf  12  B.  310. 

(a)  Lew.  492,  commenting  on  BiUingsley  v.  Critchett,  1  B. 
0.  0.  268,  BS  affected  by  4  &  6  WiU.  4,  c.  76,  s.  57. 

(6)  Barlow  v.  Grant,  1  Ver.  255 ;  Ex  parte  Green,  1  J.  & 
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capital ;  but  a  trustee  would  not  be  wise  to  take  upon 
himself  the  responsibiUty  of  doing  so  (e), 

12.  Upon  the  same  principle,  a  trustee  may  apply 
part  of  an  infant's  capital  for  its  advancement 
in  the  world  (rf). 

*  13.  But  where,  by  making  an  advancement,  the 
trustee  would  injure  the  contingent  rights  of 
another  cestui  que  trust,  he  will  do  it  at  his  peril  as 
against  the  latter  (<?).  For  instance,  where  100/. 
was  bequeathed,  upon  trust  to  apply  the  income 
towards  the  maintenance  and  education  of  A.  during 
his  minority,  and  upon  trust  to  pay  the  corpus  to 
him  on  attaining  twenty-one,  but  in  case  of  his  dying 
before  that  age,  upon  trust  for  X.,  it  was  held  that, 
as  against  X.,  the  trustees  had  no  authority  to 
adyance  part  of  the  capital  to  A.,  who  died  before 
attaining  his  majority  (/). 

14.  On  the  principle  that  the  court  in  general 

cannot  interfere  with  legal  interests,  it  is 

€ipprehended  that  a  trustee  for  another  for  life  only, 
(the  trustee  merely  taking  an  estate  pur  autre  vie,) 
would  not  be  justified,  without  the  consent  of  the 

W.  253 ;  Be  ffowarth,  L.  E.,  8  Ch.  415;  De  WiUe  v.  PcHin, 
L.  E.,  14  Eq.  251. 

ic)  See  Walk&r  v.  Wetherell,  6  V.  255. 

(a)  Smnnock  v.  Crisp,  Free.  78;  JBoyd  v.  Boyd,  L.  E.,  4 
Eq.  305;  Boper-Curzon  v.  Boper-Curzony  L.  E.,  11  Eq.  452. 

(c)  Worthington  v.  McCrear,  23  B.  81 ;  Be  Breed,  L.  E.,  1 
Ch.  Div.  226 ;  but  under  power  conferred  by  Trustees  and 
Mortgagees  Act,  1860,  trustees  of  settlements  dated  since 
then,  may  allow  maintenance  to  infants  contingently  entitled 
i(Be  Cotton,  L.  E.,  1  Oh.  Div.  232),  in  cases  where  upon  their 
shares  becoming  vested  they  would  be  entitled  to  past  income 
(Be  George,  L.  E.,  5  Oh.  Div.  837). 

(/)  Lee  V.  Broumf  4  V.  362. 
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legal  remaindennan,  in  cutting  timber  which  had 
airived  at  maturity  (as  in  Illustration  3),  inasmuch 
as,  not  being  the  trustee  for  the  remainderman,  he 
could  not  do  acts  for  the  benefit  of  the  estate  gene- 
rally which  would  be  in  derogation  of  the  latter's 
legal  rights  {g) ;  nor  could  he  invest  the  proceeds  so 
as  to  equitably  arrange  the  benefit  between  the  tenant 
for  life  and  the  remainderman. 

15.  So  it  would  seem,  that  where  an  equitable 
cestui  que  trust  is  an  infant,  the  court  can  authorize 
trustees  to  mortgage  the  trust  property  for  the  purpose 
of  raising  money  to  cany  out  necessary  repairs  (A). 
But,  on  the  other  hand,  where  the  legal  estate  is  not 
in  the  trustees  but  in  an  infant  tenant  for  life,  the 
court  has  no  jurisdiction  to  do  so  {%). 


Art.  56. — Powers  of  Trustees  to  conduct  Sales  hy 
Public  Auction  or  Private  Contract, 

Where  a  trust  for  sale  is  vested  in  trus- 
tees they  may,  subject  to  the  consent 
(where  necessary)  required  by  sect.  56 
of  the  Settled  Land  Act,  1882,  carry 
out  the  sale  as  follows : — 

a.  Irrespective  of  the  date  of  the  settle- 
ment by  which  the  trust  was  created, 

(a)  See  and  consider  Seagram  v.  Knighty  L.  E.,  2  Ch.  630, 
and  compare  with  Waldo  v.  Waldo,  1  Sim.  261,  and  Oent  v. 
Harrison,  John.  51 7. 

[h)  Jackson  v.  Talbot,  L.  E.,  21  Ch.  D.  786. 

[t)  Jesse  V.  Lloyd,  48  L.  T.,  N.  S.  666. 


li 
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they  may  sell  in  such  manner  and  form^ 
and  subject  to  such  necessary  conditions, 
and  either  alone  or  jointly  with  any 
adjoining  or  any  co-owner,  as  (having 
regard  to  the  nature. of  the  property, 
the  title,  and  all  the  surrounding  cir- 
cumstances) may  be  reasonable  and 
for  the  probable  benefit  of  the  cestuis 
que  trusts  {k).  But  they  cannot  buy  in 
the  property  at  an  auction  {I)  or  {semlle). 
rescind  a  contract  for  sale. 
^.  If  the  trust  was  created  by  a  settlement 
coming  into  operation  between  the 
27th  August,  1860,  and  the  1st  January, 
1882,  then  (subject  to  anything  to  the 
contrary  contained  in  the  settlement) 
they  may  safely,  and  without  the  neces- 
sity of  making  enquiries  as  to  the  best 
mode  of  selling,  sell  together  or  in  lots, 
by  public  auction  or  by  private  contract, 
subject  to  any  such  conditions  respect- 
ing title  or  evidence  of  title,  or  other 
matter  (not  being  unnecessarily  de- 
preciatory in  their  character  {m))  as  the 

(h)  See  Re  Cooper  and  Allen,  L.  E.,  4  Ch.  D.  802. 

{l)  Taylor  v.  Tahrum,  6  Sim.  281 ;  Ex  parte  Leivia,  1  Gl.  & 
J.  69. 

(m)  See  judgment  of  James,  L.  J,,  in. Dance  v.  Ooldinghamy 
L.  E.,  8  Oh.  Ap.  902,  and  Dunn  y.  Flood,  L.  E.,  25  Oh.  D* 
629. 
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trustees  think  fit;  with  power  to  vary 
any  contract  for  sale,  and  to  buy  in  at 
any  auction,  or  to  rescind  any  contract 
for  sale,  and  to  resell,  without  being 
answerable  for  any  loss  (n). 
y.  If  the  trust  was  created  by  a  settle- 
ment coming  into  operation  on  or  after 
the  1st  January,  1882,  then  (subject  to 
anything  to  the  contrary  contained  in 
the  settlement)  they  may  exercise  the 
powers  specified  in  sub-clause  /S,  with 
the  addition  that  they  may  sell  subject  to 
prior  charges  or  not,  and  may  concur 
with  any  other  person  in  selling,  without 
the  necessity  of  making  enquiries  as  to 
whether  the  course  adopted  is  the  best 
under  all  the  circumstanced  (o). 

Illust. — 1.  For  an  example  of  the  law  relating 
to  old  settlements  the  case  of  Ite  Cooper  and  Allen  (p) 
may  be  cited.  There  Jessel,  M.  E.,  said : — "  What 
is  the  duty  of  trustees  for  sale?  To  sell  in  the 
manner  most  beneficial  for  their  cestuis  que  trusts." 

2.  As  an  instance  of  the  inability  of  trustees,  imder 
old  settlements,  to  buy  in  the  property  at  an 


(n)  Lord  Oranwortli's  Act,  23  &  24  Vict.  c.  145,  ss.  1,  2 
and  34.  Although  this  Act  only  refers  to  trustees  with  power 
x)f  sale,  it  is  apprehended  that  a  trust  for  sale  is  clearly  within 
the  Act.    (See  3  David.  Prec.  3rd  ed.  565.) 

(o)  Conveyancing  and  Law  of  Property  Act,  18S1,  sect.  35, 

ip)  L.  B.,  4  Oh.  I).  802. 
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auction,  may  be  mentioned  a  ease  in  vhioh  the 
assignees  of  a  bankrupt  had  bought  in  two  lots  of 
the  bankrupt's  property,  and  upon  a  subsequent  sale 
of  the  two  lots,  had  gained  on  one,  and  lost  on  the 
other.  It  was  held  by  Lord  Eldon,  that  the  original 
buying  in  of  the  two  lots  being  a  breach  of  trust, 
the  assignees  were  liable  for  the  loss  (if  any)  on  each 
lot,  and  could  not  set  off  the  gain  on  one,  against  the 
loss  on  the  other  {q), 

3.  Although  trustees  for  sale  may  now  (by  virtue 
of  the  statutory  power)  sell  "  subject  to  any  such 
conditions  respecting  title  or  evidence  of  title  or 
other  matter  as  they  may  think  fit,"  this  does  not 
authorize  them  to  impose  imnecessarily  stringent  and 

depreciatory  conditions.     For,  as  was  said  by 

James,  L.  J.,  in  Dance  v.  Goldingham  (r),  "I  have 
always  understood  it  to  be  the  law,  consistently  with 
authority  and  principle,  that,  however  large  may  he 
the  powers  of  trmtees  under  their  trust  deedy  to  introduce 
conditions  limiting  the  title,  and  other  special  con- 
ditions which  have,  or  are  calculated  to  have,  a 
depreciatory  effect  on  the  sale,  they  are  bound  to 
exercise  them  in  a  reasonable  and  proper  manner — that 
they  must  not  rashly  or  improvidently  introduce  a 
depreciatory  condition  for  which  there  is  no  neoes- 
fiity."  No  doubt  that  opinion  was  expressed  in 
relation  to  powers  of  imposing  special  conditions 
conferred  by  a  deed,  whereas  the  new  power  is 
-conferred  by  statute.    However,  any  such  objection 


!?j 


q)  Ex  parte  Lewis,  1  Gl.  &  J.  69. 
L.  B.,  8  Oh.  Ap.  at  p.  909. 
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is  met  by  the  very  recent  case  of  Dunn  v.  Flood  (s). 
There  the  settlement  came  into  operation  in  1882^ 
and  consequently  the  statutory  power  was  applicable 
to  it,  yet  North,  J.,  held  that  the  trustees  were  not 
entitled  to  impose  depreciatory  conditions,  and  that  a 
purchaser  was  entitled  to  be  freed  from  his  contract. 


t 


Art.  57. — Power  of  Trustees  to  give  effectual  Receipts^ 

and  Discharges. 

a.  Trustees  are  authorized  to  receive  and 
give  a  good  and  sufficient  receipt  in 
writing  for  any  money,  securities,  or 
other  personal  property  or  effects  pay- 
able,  transferable,  or  deliverable  to  them 
or  him  under  any  trust  or  power,  and 
paid,  transferred  or  delivered  on  or  since 
the  1st  January,  1882,  Such  receipt 
effectually  exonerates  the  person  paying, 
transferring  or  delivering  the  same,  from 
seeing  to  the  application,  or  being  an- 
swerable for  any  loss  or  misapplication 
thereof  (^),  quite  irrespective  of  the  date 
of  the  settlement  (u). 


(a\  L.  E.,  25  Oh.  D.  629. 

{t)  Conveyancing  and  Law  of  Property  Act,  1881,  sect.  36,. 
sub-sect.  1. 

(u)  Ibid.,  sub-seqt.  2. 
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fi.  Where,  previously  to  the  1st  January, 
1882,  a  person  paid  purchase  or  other 
money  to  trustees  with  notice  of  the 
trust,  he  was  bound  to  see  to  the  appli- 
cation thereof  {x)y  except  in  the  following 
cases,  viz. : — 

(1)  Where  the  settlement  expressly 
exempted  him  from  doing  so ; 

(2)  Where  the  settlement  was  dated 
subsequently  to  the  28th  August,  1860(y), 
(or,  in  the  case  of  purchase-money,  sub- 
sequently to  13th  August,  1859  (^)),  and 
the  duty  was  not  expressly  cast  upon 
him  by  the  settlement ; 

(3)  Where  the  trusts  of  the  money 
were  not  simple  trusts  (a),  or,  being 
simple  trusts,  it  was  gathered  from  the 
settlement  that  the  settlor  contemplated 
the  possibility  of  any  of  the  cestuis  que 
trusts  being  under  disability  at  the  date 
of  the  sale  or  payment  (J),  or  in  any 
other  case  where  an  intention  to  impose 
the  duty  on  the  purchaser  or  person 


:)  Dart.  596,  6th  ed. ;  Elliott  v.  Merryman^  1  L.  C.  64. 
)  23  &  24  Vict.  c.  145,  s.  12. 
;«)  22  &  23  Vict.  c.  35,  s.  23. 

a\  See  Storey,  §  1 134,  and  cases  cited  as  iUustrations,  infra. 
[&)  Dart,  597,  5th  ed. ;  Sowarsby  y.  Lacey,  4  Mad.  142 ; 
Lavender  v.  Stanton^  6  ibid.  46 ;  Balfour  v.  WeUandy  16  V. 
151 ;  Breedon  y.  Breedon,  1  E.  &  M.  413. 


254  THE  ADMINISTRATION  OP  A  TRUST. 

paying  could    not    be    reasonably    in- 
ferred (c). 

Obs.  The  only  part  of  the  foregoing  article  which 
requires  illustration  is  paragraph  (3)  of  sub-clause  /3» 
That  paragraph  is  still  important,  because,  although 
no  question  can  very  well  arise  as  to  the  power  of 
trustees  in  future  to  give  receipts,  yet  questions  of 
title  depending  upon  the  power  of  trustees  to  give 
receipts  for  purchase-money  in  times  past  may 
yet  occasionally  arise.  For  notwithstanding  that 
the  Conveyancing  and  Law  of  Property  Act,  1881, 
confers  on  trustees  the  power  of  giving  receipts, 
whether  their  trusts  were  created  before  or  since  the 
passing  of  that  Act,  it  'is  apprehended  that  that  pro- 
vision is  only  retrospective  so  far  as  to  confer  on 
trustees  a  power  which  they  did  not  possess  before 
the  act,  and  does  not  operate  so  as  to  validate  receipts 
already  given,  and  which,  but  for  the  act,  would  be 
invalid.  It  may  perhaps  be  respectfully  observed, 
that  the  wording  of  the  new  power  is  not  beyond 
criticism ;  for  it  might  be,  speciously  enough,  urged 
that  the  words  "  the  receipt  of  any  person  to  whom 
any  purchase  or  mortgage  money  shall  be  payable 
upon  any  express  or  implied  trust,"  only  enable  the 
money  to  be  paid  to  the  trustee  where  the  trust  ia 
not  a  simple  trust ;  and  that,  in  fact,  the  payer  is  left 
to  decide  the  same  question  as  was  imposed  upon 
him  by  the  old  law,  viz.  whether  the  purchase-money 
is  payable  to  the  trustee  or  to  the  cestuis  que  trusts. 

,  (c)  Dart,  596,  5th  ed. ;  and  see  generally  Elliott  v.  Merry-* 
many  supra. 
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It  is,  however,  apprehended  that  such  criticism  would 
not  prevail,  inasmuch  as,  if  acted  on,  it  would  prac- 
tically make  the  new  power  entirely  nugatory  and 
meaningless.  The  wording  of  the  repealed  section 
of  Lord  Cranworth's  Act  {d)y  was  however  free  from 
all  doubt,  and  it  might,  it  is  submitted,  have  been 
re-enacted  with  advantage. 

Illust. — 1.  Where  the  trust  was  for  payment 
of  general  debts,  either  alone  or  in  priority  to 
specified  debts  or  legacies,  the  purchaser  was  always 
discharged  from  seeing  to  the  application  of  tho 
purchase-money ;  because  the  trustee  had  to  ascertain 
and  test  the  validity  of  all  debts  which  might  ba 
alleged  to  be  due,  and  therefore  the  trusts  of  tho 
purchase-money  were  not  simple  trusts  (e).  A  similar 
exemption  obtained  where  the  purchase-money  was 
to  be  applied  in  the  purchase  of  other  lands  (/),  or 
on  other  special  trusts.  But  where  the  trusts  of  the 
purchase-money  were  to  pay  certain  specified 
debts  or  specified  legacies,  so  that  the  parties  entitled 
were  clearly  ascertained  by  the  settlement,  and  if 
there  was  no  other  evidence  of  the  intention  of  tho 
settlor  to  exempt  the  purchaser  from  seeing  to  tho 
application  of  the  purchase-money,  he  was  bound  to 
do  so.  For  in  equity  the  cestuis  que  trusts  are  the 
absolute  owners,  and  the  trustee  is  a  mere  instrument 
or  agent,  and  therefore  it  was  considered  that  the 

(d)  23  &  24  Yict.  c.  145,  sect.  12. 

(c)  Elliott  V.  Merrymariy  supra ;  Johnson  v.  Kennett,  3  M.  & 
K  624;  Eland  v.  Eland^  4  M.  &  0.  420;  Forbes  v.  Peacock, 
1  Ph.  717;  Rohinson  v.  Lowater,  5  D.,  M.  &G.  372;  BeLavg^ 
mead,  7  D.,  M.  &  G.  353. 

(/)  Doran  v.  Wiltshire,  3  Sw.  699. 
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oestuis  que  trusts  were  the  persons  to  receive  the 
purchase-money,  and  to  give  a  valid  receipt  for  it  ( ^). 
It  is,  however,  respectfully  suggested,  that  if  the 
doctrine  that  a  power  to  give  valid  discharges  was 
to  be  implied  where  the  trustee  had  some  unascer- 
tained duty  to  perform  with  the  purchase-money 
before  paying  it  over  to  the  cestuis  que  trusts,  had 
been  carried  to  its  logical  conclusion,  it  would  have 
applied  to  cases  in  which  the  purchase-money  was 
to  be  distributed  among  specified  persons  "after 
payment  of  all  expenses  of  the  sale."  For  it  does 
not  seem  reasonable  to  suppose  that  the  settlor  in- 
tended to  impose  on  the  purchaser  the  duty  of  ascer- 
taining that  the  costs  deducted  were  properly  incurred 
at  all,  or,  if  properly  incuired,  were  properly  taxed 
before  payment.  It  is  difficult  to  see  whereL  such 
a  case  differs  from  a  general  charge  of  debts,  inas- 
much as  the  ascertainment  of  the  expenses  of  the 
sale  would  require  quite  as  much  circumspection  and 
teouble  on  the  part  of  the  purchaser  as  an  investiga- 
tion  into  the  settlor's  general  debts.  However,  I  am 
not  aware  that  the  doctrine  was  ever  pushed  to  this 
extent. 

2.  Where  the  trust  was  to  pay  certain  specified 
SUmS)  and  then  to  invest  the  residue,  it  was  held  that 
the  purchaser  was  bound  to  see  to  the  payment  of 
the  specified  sums. 

3.  But  where  a  testator  devised  certain  land  unto 


(g)  Wetherhy  v.  SU  Oiorgto,  2  Ha.  624 ;  Johnson  v.  Kennett^ 
supra;  Horn  v.  Horn,  2  Sim.  &  St.  448;  Lloyd  v.  BcMwiny 
1  V.  sen.  173;  Ithell  v.  Beane,  ibid.  215;  Binka  v.  Lord 
Rokeby,  2  Mad.  238. 
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his  ohildreii,  "  the  same  to  be  sold  when  the  executors 
and  trustees  of  this  my  last  will  shall  see  proper  to 
dispose  of  it,  and  the  money  arising  out  of  my  said 
lands  and  tenements  to  be  equally  and  severally 
divided  among  my  above-named  children,"  some  of 
whom  were  infants,  it  was  held  that  the  trustees 
could  give  valid  receipts.  And  the  Vice-Chancellor 
said :  "  It  is  plain  the  testator  intended  that  the 
trustees  should  have  an  immediate  power  of  sale. 
Some  of  the  children  were  infants,  and  not  capable 
of  signing  receipts.  I  must,  therefore,  infer  that  the 
testator  meant  to  give  to  the  trustees  the  power  to 
sign  receipts,  that  being  an  authority  necessary  for 
the  execution  of  his  declared  purpose"  (A). 

4.  On  the  other  hand,  where  the  intention  on  the 
part  of  the  testator  could  not  be  implied  (as,  for 
instance,  where  he  contemplated  that  all  the  cestuis 
que  trusts  would  be  sui  juris  at  the  date  of  sale, 
but  in  fact  one  or  more  of  them  laboured  under  some 
disability  by  reason  of  an  original  cestui  que  trust 
having  died  leaving  an  infant  representative),  the 
purchaser  had  to  see  to  the  application  of  the  pur- 
chase-money :  for  the  rule  of  law  depended  upon 
construction  or  intention,  and  not  upon  convenience  (i). 

5.  As  the  rule  depended  upon  implied  intention, 
an  implied  power  to  give  valid  discharges  was  not 
taken  away  by  the  fact  that,  at  the  actual  date  of 
sale,  the  status  of  the  parties  interested  was  such 
as  would  have  rebutted  the  presumption  had  the 


(h)  Sowarshy  t.  Lacey,  4  Mad.  142. 
(i)  Dart,  597  and  599,  5th  ed, 

u.  s 
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settlor  had  such  status  in  his  contemplation  at  the 
date  of  the  settlement  {k).  For  instance,  where  a 
testator  devised  property  to  trustees  upon  trust  to 
sell  and  pay  debts  generally,  and,  subject  thereto, 
upon  trust  for  A.  B.,  the  non-existence  of  debts  at 
the  time  of  sale  was,  in  general,  immaterial.  For 
the  testator  contemplated  that  there  might  be  some, 
and  therefore  intended  to  give  the  trustees  power  to 
give  valid  discharges  (J).  ^  But  if  the  sok  object  of 
the  trust  was  to  pay  debts,  and  the  purchaser  knew 
that  there  were  none,  or  that  they  had  been  paid, 
he  would  of  course  not  have  been,  and  still  would  not 
be,  justified  in  paying  the  purchase-money  to  the 
trustee,  for  the  sale  would  in  such  case  be  itself  a 
breach  of  trust,  and  the  purchaser  taking  with  notice 
would  of  course  be  responsible  (m). 


Abt.  58. — Power  to  compound  and  to  settle  Disputes. 

Subject  to  any  contrary  direction  contained 
in  the  settlement,  two  or  more  trustees 
acting  together,  or  a  sole  acting  trustee 
(where  by  the  settlement  a  sole  trustee 
is  authorized  to  execute  the  trust,  and 
the  powers  thereof),  may,  if  and  as  they 
or  he  think  fit,  accept  any  composition, 
or  any  security,  real  or  personal,   for 

(k)  Dart,  600. 

{l)  Forbes  v.  Peacock,  1  Ph.  721;  Sabin  v.  Eeape,  27  B.  553; 
Balfour  v.  Welland,  16  V.  151. 
(m)  Watkina  v.  Cheek,  2  S.  &  S.  199;  Eland  t.  Eland,  supra. 
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any  debt,  or  for  any  property,  real  or 
personal,  claimed ;  and  may  allow  any 
time  for  payment  of  any  debt;  and 
may  compromise,  compomid,  abandon, 
submit  to  arbitration,  or  otherwise  settle, 
any  debt,  account,  claim,  or  tiling  what- 
ever relating  to  the  trust.  And  for  any 
of  these  purposes  may  enter  into,  give, 
execute  and  do,  such  agreements,  instru- 
ments of  composition  or  arrangement, 
releases  and  other  things,  as  to  them  or 
him  may  seem  expedient,  without  being 
responsible  for  any  loss  occasioned  by 
any  act  or  thing  so  done  in  good 
faith  [n). 

Obs. — ^As  has  been  well  pointed  out  by  Messrs. 
Gierke  &  Brett  in  their  treatise  on  the  Conveyancing 
and  Law  of  Property  Act,  1881,  the  above  article 
(which  summarizes  the  new  rule  of  law  laid  down  by 
that  Act)  is  merely  a  statutory  expression  of  the  law 
of  the  Court  (o),  with  this  important  difference,  that 
it  "  shifts  the  onus  of  proof,  where  any  particular 
transaction  is  impeached,  from  the  trustee  to  the 
cestui  que  trust.  Formerly  a  trustee  had  to  justify 
his  action  in  compromising,  compounding,  &o, : 
henceforward  the  dissatisfied  cestui  que  trust  must 

(n)  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Vict.  0.  41),  sect.  37. 

(o)  Lewin,  512,  7th  ed. ;  Wiles  v.  Gresham^  5  D.,  M.  &  G. 
770;  Ex  parte  Ogle,  L.  K,  8  Oh.  Ap.  715. 

s2 
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prove  impropriety  of  motive"  (p).  It  is,  however,  ap- 
prehended, that  where  the  composition  or  compromise 
was  made  before  1882,  if  impeached  subsequently  to 
that  date,  the  old  onus  would  still  be  on  the  trustees ; 
for,  although  the  act  (q)  makes  this  section  applic- 
able to  trusts  created  either  before  or  after  its  com- 
mencement, it  does  not  say  that  it  is  to  be  applicable 
to  compositions  or  compromises  made  before  the  Act. 
However,  as  this  question  becomes  of  less  importance 
every  day,  I  have  not  considered  it  necessary  to 
qualify  the  above  article.  I  may  add  that,  although 
the  wording  of  the  Act  is  open  to  some  criticism,  it 
must,  in  my  opinion,  be  construed  to  mean  that  the 
power  is  to  be  exercised  by  not  kss  than  two  trustees 
unless  a  sole  trustee  is  expressly  authorized,  and  can- 
not be  construed  (as  doubtfully  suggested  by  the 
learned  authors  above  quoted),  to  enable  anp  two  of 
a  greater  number  of  trustees  to  compromise  or  com- 
pound without  the  joinder  of  their  fellows. 


Art.  69. — Power  to  allow  Maintenance  to  Infants, 

Where  any  property  was,  or  is,  held  by 
trustees,  in  trust  for  an  infant  for  life 
or  for  any  greater  interest,  and  whether 
absolutely  or  contingently  on  his  attain- 
ing the  age  of  twenty-one  years,  or  on 


{p)  Gierke  &  Brett's  Conveyancing  and  Law  of  Property 
Act,  1881,  p.  121. 
(3)  Sect.  37,  sub-sect.  4. 
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the  occurrence  of  any  event  before  his 
attaining  that  age,  then : — 

a.  Irrespective  of  the  date  at  which  they 
may  have  exercised  the  power,  they 
might,  during  the  infancy  of  the  cestui 
que  trust,  always  allow  a  competent 
part  of  the  income  of  the  property 
for  his  maintenance  and  education ;  pro- 
vided that  there  was  no  person  by  law 
bound  to  provide  for  the  infant's  main- 
tenance, and  in  a  position  to  provide 
for  it  according  to  the  infant's  social 
status  (r). 

^-  Since  the  28th  August,  1860,  they 
might,  in  their  discretion,  make  an 
allowance  for  maintenance,  whether 
there  was  any  other  fund  applicable  to 
the  same  purpose,  or  any  person  bound 
by  law  to  provide  for  the  infant's  main- 
tenance and  education  or  not,  and  might 
pay  it  to  the  guardian  or  parent  (s)  of  the 
infant  instead  of  expending  it  directly 
themselves  {t). 

7.  Since  the  1st  January,  1882,  they  may 


(r)  See  Sisson  v.  Shaw,  9  V.  288 ;  Mdberley  t.  Turton,  14 
V.  499 ;  Cotham  v.  West,  1  B.  381 ;  Douglas  y.  Andrews,  12 
B.  310. 

(s)  Be  Cotton,  L.  R,  1  Oh.  D.  232. 

{t)  Lord  Oranworth's  Act  (23  &  24  Vict.  c.  145),  sect.  26. 
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make  such  allowance,  not  only  for  main- 
tenance and  education,  but  also  other- 
wise for  the  henefit  of  the  infant  {u). 


Art,  60. — Delegation  of  the  Powers  of  a  Trustee. 

A  power  involving  the  exercise  of  special 
personal  discretion  or  confidence,  can  only 
be  validly  executed  by  the  persons  nomi- 
nated for  that  purpose,  except  in  cases  of 
absolute  necessity  [x) ;  but  a  power  to  do 
a  merely  ministerial  act,  and  involving 
no  personal  discretion,  may  be  dele- 
gated (y). 

Illust. — 1,  Thus,  a  power  of  leasing  cannot  be 
delegated,  for  in  its  exercise  much  judgment  is  re- 
quired. The  fitness  and  responsibihty  of  the  lessee, 
the  adequacy  of  the  rent,  the  length  of  the  term  to  be 
granted,  and  the  nature  of  the  covenants,  stipulations 
and  conditions  which  the  lease  should  contain,  are  all 
matters  requiring  knowledge  and  prudence  (s). 

2.  But  a  trustee  may  appoint  an  attorney  merely 
to  pass  the  legal  estate^  as  such  an  act  involves 
no  discretion  («).  And  where  trustees  had  power  to 
elect  a  clergyman,  it  was  held  that  they  could  not 
appoint  proxies  to  vote  ;  but  when  the  choice  was  once 

(w)  Conveyancing  and  Law  of  Property  Act,  1881,  sect.  43, 

\x)  Stuart  V.  Norton,  9  W.  E.  320. 

(y)  Sug.  Pow.  179 ;  FarweU,  Pow.  358,  360, 

(z)  BoUon  V.  Flight,  4  D.,  J.  &  S.  614. 

(a)  FarweU,  Pow.  361. 
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xoadoy  they  could  appoint  proxies  for  the  purpose  of 
signing  the  formal  presentation  (b), 

3.  A  power  to  give  valid  receipts  and  discharges 
is  a  power  involving  confidence,  and  a  receipt  given 
by  an  agent  or  proxy  (even  though  he  be  a  co-trus- 
tee) wiU  be  invalid  (c).  Thus,  in  the  recent  case  of 
Bellamy  v.  Metropolitan  Board  of  Works  (d)^  it  was 
held,  that  notwithstanding  the  56th  section  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  a 
purchaser  could  not  safely  pay  purchase-money  to  the 
solicitors  of  the  vendors,  who  were  trustees,  but  must 
pay  it  to  the  trustees  themselves.  For  the  effect  of  the 
section  iu  question  is  merely  that  an  authority  by  the 
vendor  to  his  solicitor  to  receive  the  purchase-money 
will  be  implied  where  the  solicitor  produces  the  con-r 
veyance  duly  executed  by  the  vendor;  but  it  does 
not  enable  persons  to  give  that  authority,  either  ex- 
pressly or  impUedly,  where  they  were  previously  de- 
barred from  giving  it,  as  trustees  were. 

4.  The  rule  as  to  the  impossibility  of  delegating 
discretionary  or  confidential  powers  is  so  stringent, 
that  formerly  where  a  settlement  contained  no  power 
to  appoint  new  trustees  tdth  similar  powers  to  those 
conferred  on  the  trustees  appointed  by  the  settlor,  it 

was  not  even  competent  for  the  court  to  con- 
fer such  powers  upon  new  trustees,  save  only  where 
the  power  was  so  interwoven  with  the  trust  itself  that 
there  could  he  no  execution  of  the  trust  tcithout  the 


(l\  Att.~Gen.  v.  Scott,  1  V.  sen.  413. 

ic)  Crewe  v.  Dicken,  4  V.  97. 
d)  L.  E.,  24  Oh.  D.  387. 
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exercise  of  the  power y  in  whioh  case  the  power  must 
of  necessity  be  exercised  by  the  new  trustees  {e). 
Thus,  where  there  were  trustees  for  sale,  with  a  power 
to  give  valid  discharges  for  the  purchase-money, 
and  it  became  necessary  to  appoint  new  trustees,  the 
power  was  properly  exercisable  by  them ;  for  with- 
out the  power  they  could  not  sell  the  property,  and 
the  settlor's  intentions  would  have  been  frustrated. 
They  therefore  took  the  power  of  necessity  (/).  On 
the  other  hand,  a  power  of  distribution  of  the  trust 
property  among  a  class,  in  such  proportions  as  the 
trustee  should  deem  proper,  could  not,  in  the  absence 
of  express  directions  to  that  effect,  be  executed  by  a 
new  trustee.  However  (save  so  far  as  questions  of 
title  in  relation  to  past  acts  of  trustees  are  concerned), 
the  point  will  not  arise  in  future ;  for,  by  the  27th 
section  of  Lord  Cranworth's  Act  (^),  it  was  enacted, 
that  every  trustee  appointed  by  the  court,  either 
before  or  after  the  28th  August,  1860,  should  have 
the  same  powers,  authorities  and  discretions,  and 
should  in  all  respects  act  as  if  he  had  been  originally 
nominated  a  trustee  by  the  trust  instrument.  And 
by  the  same  section  it  was  also  enacted,  that  a  new 
trustee  of  any  instrument  coming  into  operation 
after  the  28th  August,  1860  (appointed  under  the 
statutory  power  thereby  conferred),  should  have  the 
like  powers.    And  now  by  the  31st  and  33rd  sections 


(e)  Lewin,  412. 

(/)  Ibid.;  Drayeon  v.  Pococky  4  Sim.  283;  Byam  v.  Byam, 
19  B.  58 ;  Bartley  v.  BaHley,  3  Dr.  385 ;  Lord  v.  Bunn,  2  Y. 
&  0.  98. 

{g)  23  &  24  Vict.  c.  145. 
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of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  the  same  powers  are  conferred  on  new  trustees 
irrespective  of  the  date  of  the  trust  instrument. 


Art.  61. — Suspension  of  Trustees*  Powers  by 
Administration  Action. 

Where  an  action  has  been  commenced  for 
the  execution  of  the  trust,  and  a  decree 
has  been  made,  or  an  injunction  granted, 
the  trustees  have  no  authority  to  exer- 
cise their  powers,  except  with  the 
sanction  of  the  court  (A).  But  such  an 
action  does  not  take  away  a  discretion 
reposed  in  a  trustee  and  expressed  to  be 
absolute  and  uncontrolled  (^) ;  nor  does 
it  take  away  the  powers  of  an  executor, 
or  {submitted)  of  a  trustee,  so  as  to  in- 
validate the  title'  of  persons  claiming 
imder  a  disposition  made  by  him  in 
exercise  of  those  powers,  where  no  in- 
junction has  been  granted,  and  no 
receiver  appointed,  and  the  alienee  has 
no    notice    of    any    actual    breach    of 

{h)  MitcheUon  v.  Piper y  8  Sim.  64 ;  Shewen  v.  Vanderhorst, 
2  E.  &  M.  75;  Minors  v.  Battison,  L.  E.,  1  Ap.  Gas.  428; 
Eastwood  V.  Clarke,  L.  E.,  23  Oh.  D.  134. 

(t)  Oisborne  v.  O-ishorne,  L.  E.,  2  App.  Ca.  300,  and  see 
p.  241,  supra. 
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trust  (Ar);  nor  does  a  decree  absolve  a 
trustee  from  the  performance  of  his 
duties  (?). 

Illust. — 1.  Thus  a  trustee  cannot  prosecute  or 
defend  legal  proceedings  (w),  nor  execute  a  power  of 
sale  (n),  nor  make  repairs  (o),  nor  invest  (^),  nor 
exercise  any  other  power,  after  a  decree  in  an  ad- 
ministration suit,  without  applying  to  the  court  to 
sanction  his  doing  so. 

2.  In  Berry  v.  Gibbons  (g),  on  the  other  hand,  a 
decree  had  been  made  in  a  creditors'  suit,  for  the 
administration  of  the  personal  estate  of  a  testator, 
but  no  receiver  had  been  appointed,  nor  any  in- 
junction granted  to  restrain  the  executrix  from 
dealing  with  the  assets.  More  than  two  years  after 
the  decree,  the  executrix,  who  was  also  the  sole 
legatee,  opened  an  account  with  a  bank  as  such 
executrix.  The  account  becoming  overdrawn,  she 
deposited  with  the  bank  a  picture,  belonging  to  the 
testator's  estate,  by  way  of  security.  It  was  con- 
tended, that  although  the  bank  had  no  notice  of  the 
suit,  yet  that  it  being  a  lis  pendens,  they  ought  to 
have  searched  the  register.  But  Lord  Justice  James 
said :  "  In  my  opinion,  the  executrix  had  the  legal 


{h)  Berry  v.  OihhonSy  L.  E.,  8  Ch.  747. 

U)  Oamer  v.  Moore,  3  Dr.  277. 

Im)  Jones  v.  Powell,  4  B.  96. 

In)  Walker  v.  Smallwood,  Amb.  676. 

\o)  MitchdBon  v.  Piper,  supra. 

\p)  Bethdl  V.  Ahraham,  L.  B.,  17  Eq.  24, 

[q)  L.  E.,  8  Oil.  747. 


SUSPENSION  OP  TRUSTEES*  POWERS  BY  SUIT.      267 

right  to  make  such  a  deposit.  In  order  to  deprive 
them  (the  bank)  of  the  benefit  of  it,  there  must  be 
evidence  to  show  that  they  had  notice  of  there  being 
some  breach  of  trust  in  the  transaction.  The  doctrine 
L  of  lis  pendens  has  no  bearing  on  the  case;  for  a 

mere  administration  decree,  no  receiver  having  been 
appointed,  nor  any  injunction  granted  to  prevent  the 
executrix  from  dealing  with  the  assets,  would  not 
take  away  her  legal  powers." 


I 


^ 

1 
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SUB-DIVISION  V. 
The  Authority  of  the  Cestuis  que  Trusts. 

Art.  62.  The  Authority  of  the  Cestui  que  Trust  in  a  Simple 

Trust. 
„     63.  The  Authority  of  the  Cestuis  que  Trusts  collectively  in 

a  Special  Trust. 
,,     64.  The  Authority  of  One  of  several  Cestuis  que  Trusts  in 

a  Special  Trust. 


Art.  62. — The  Authority  of  the  Cestui  que  Trust  in 

a  Simple  Trust. 

The  cestui  que  trust  in  a  simple  trust  is 
entitled  to  have  the  legal  estate  vested 
in  him  or  his  assignee  {a). 

Illust. — Thus,  if  property  be  devised  to  a  trustee 
in  fee  simple,  upon  trust  to  pay  testator's  debts,  and, 
subject  thereto,  upon  trust  for  testator's  widow  for 
life,  and  after  her  death  upon  trust  for  B.  absolutely, 
B.,  on  the  death  of  the  widow  and  the  payment  of 
the  debts,  wiU  be  entitled  to  call  upon  the  trustee  to 
vest  the  property  absolutely  in  him.  For  in  equity 
B.  is  the  sole  and  absolute  owner,  and  the  court  will 


(a)  Smith  v.  Wheeler,  1  Mod.  17;  Brown  v.  HovOj  Bam. 
354;  Att.-Gen.  v.  Gore,  ibid.  150;  Kaye  v.  Powell,  1  V.  408; 
^nd  per  Fry  J.,  Be  Cotton's  Trustees,  L.  E.,  19  Ch.  D.  627. 
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not  permit  a  person,  solely  and  absolutely  entitled, 
to  be  subjected  to  the  tutelage  or  interference  of  a 
trustee.  The  court,  in  fact,  regards  a  trustee  as  a 
kind  of  intermediary  or  stakeholder,  whose  office 
is  to  hold  the  scales  evenly,  and  to  see  that  the 
rights  of  several  persons  are  mutually  respected. 
But  where  there  is  only  one  person  interested,  the 
trustees'  raisoii  cCetre  ceases  to  exist,  and  conse- 
quently he  himseK  becomes  merely  a  person  in  the 
legal  possession  of  another  person's  estate. 


Art.  63. — The  Authority  of  the  Cestuia  que  Trusts 
collectively  in  a  Special  Trust. 

If  there  is  only  one  cestui  que  trust,  or 
several  cestuis  que  trusts  all  of  one  mind, 
and  lie  or  they  are  sui  juris,  the  specific 
performance  of  the  trust  may  be  arrested, 
and  the  trust  modified,  or  turned  into  a 
simple  trust.  For  the  cestuis  que  trusts 
are  in  equity  the  absolute  owners  (J), 
save  only  in  the  case  of  a  married 
woman  restrained  from  anticipation,  who 
is  during  her  coverture  incapable  of 
dealing  with  her  interest  {c). 

Illust. — 1.  Thus,  a  testator  gave  his  residuary 
personal  estate  to  an  infant,  and  directed  his  execu- 

Vb)  Lew.  599,  and  see  cases  quoted  as  examples, 
(c)  Stanley  v.  Stanley,  L.  E.,  7  Oh.  Div.  589. 
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tors  to  place  it  out  at  interest  to  aocmnulate,  and 
to  pay  the  principal  to  the  infant  on  his  attain- 
ing twenty-four y  and  in  the  meantime  to  allow 
60/.  a  year  for  his  maintenance;  and  the  testator 
gave  the  residue  over  on  the  infant's  dying  under 
twenty-one.  The  court  held  that  the  residue  was  ab- 
solutely given  to  the  infant  on  his  attaining  twenty- 
one,  and  that,  therefore,  he  was  entitled  to  have 
the  residue  and  accumulations  at  once  transferred  to 
him  (d). 

2.  And  so  in  Magrath  v.  Morehead  (c),  the  settlor 
by  his  will  directed  his  property  to  be  divided  into 
nine  shares,  and  gave  one  and  a  half  share  to  each  of 
his  two  daughters,  "  to  be  settled  on  themselves  at 
their  marriage."  The  two  daughters  having  attained 
twenty-one,  and  being  immarried,  it  was  held  that 
they  were  entitled  to  have  their  shares  transferred  to 
them  absolutely. 

3.  In  Gosling  v.  Gosling  (/)  a  testator  by  codicil, 
after  devising  an  estate  in  Surrey  to  his  trustees, 
upon  trust  for  certain  persons,  concluded  as  follows: 
"  It  is  my  particular  desire,  that  no  one  shall  be  put 
in  possession  of  my  estate,  or  shall  enjoy  the  rent, 
dividends  and  profits  of  any  part  thereof,  or  of  any 
property  left  by  my  wiU  or  codicU,  mitil  he  shall 

attain  the  age  of  twenty-five  years;  and  in 

the  meantime  the  rents,  dividends,  and  profits  to 

[d)  Jossdyn  y.  Josadyn^  9  Sim.  63. 

e)  L.  E.,  12  Eq.  491. 

[/)  Johns.  265,  and  see  judgment  of  Malins,  V.-C,  Bubh 
V.  Padrm^y  L.  E.,  13  Oh.  D.  617.  Fry,  J.,  dissented  from 
this  case  in  Be  Chaston  (L.  E.,  18  Oh.  D,  218),  but  on  grounds 
immaterial  to  the  present  point. 
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aooomulate."  A  devisee  claimed  to  have  the  estate 
transferred  to  him  before  attaining  twenty-five,  and 
Vice-Chanoellor  Page  Wood  said :  "  The  principle  of 
this  court  has  always  been  to  recognize  the  right  of 
all  persons  who  attain  the  age  of  twenty-one  to  enter 
upon  the  absolute  use  and  enjoyment  of  the  property 
given  to  them  by  a  will,  notwithstanding  any  direc- 
tions by  the  testator  to  the  effect  that  they  are  not  to 
enjoy  it  until  a  later  age,  unless,  during  the  interval, 
the  property  is  given  for  the  benefit  of  another.  If 
the  property  is  once  theirs,  it  is  useless  for  the  tes- 
tator to  attempt  to  impose  any  fetter  upon 

their  enjoyment  of  it  in  full,  so  soon  as  they  attain 
twenty-one.  And  upon  that  principle,  unless  there 
is  in  the  will,  or  in  some  codicil  to  it,  a  clear  indica- 
tion of  an  intention  on  the  part  of  the  testator,  not 
only  that  his  devisees  axe  not  to  have  the  enjoyment 
of  the  property  he  has  devised  to  them,  until  they 
attain  twenty-five,  but  that  some  other  person  is  to 
have  that  enjoyment,  or  unless  the  property  is  so 
deaxly  taken  away  from  the  devisees  np  to  the  time 
of  their  attaining  twenty-five,  as  to  induce  the  court 
to  hold  that,  as  to  the  previous  rents  and  profits, 
there  has  been  an  intestacy,  the  court  does  not  hesi- 
tate to  strike  out  of  the  will  any  direction  that  the 
devisees  shall  not  enjoy  it  in  full  until  they  attain 
the  age  of  twenty-five  years."  The  learned  Vioe- 
Chancellor  therefore  allowed  the  plaintiff's  claim* 
4.  Again,  in  Re  Brotm  {g)  there  was  a  bequest  of 

consols  in  trust  to  purchase  a  life  annuity  for  a 

{g)  27  B.  324. 
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lady,  to  be  held  for  her  separate  use  without  power 
of  anticipation;  and  in  ease  of  her  illness  or  in- 
capacity, the  testator  gave  the  trustees  a  discretionary 
power  as  to  the  application  of  the  annuity  for  her 
maintenance.  The  legatee  being  unmarried^  and  the 
restraint  on  anticipation  being  therefore  nugatory, 
it  was  held  that  she  was  entitled  to  a  transfer  of  the 
consols  into  her  own  name  (A). 

6.  A  similar  result  foUows  where  the  legatee,  re- 
strained from  anticipating,  becomes  afterwards  dis* 
covert  [i)j  or  is  divorced,  or  about  to  be  divorced  (/ ), 
or  has  a  protection  order  under  20  &  21  Vict.  o.  85  (A), 
and  si  fortiori  where  she  is  judicially  separated  by  a 
magistrate's  order  under  41  Vict.  c.  19,  s.  4. 

6.  So  where  a  testatrix  gave  a  sum  of  20,000/^ 
stock,  to  be  laid  out  by  the  trustees  of  her  will  in  the 
purchase  of  a  government  annuity,  in  the  name  and 
for  the  benefit  of  her  godson  for  the  term  of  his 
natural  life,  and  directed  that  the  annuitant  should 
not  be  entitled  to  have  the  value  of  his  annuity  in 
lieu  thereof,  and  that  if  he  should  sell  it,  it 
should  ceasOy  and  form  part  of  her  residuary 
estate,  it  was  held  that  the  annuitant  was  absolutely 
entitled  to  the  annuity,  and  that  he  could  make  a. 
good  title  to  it  to  a  purchaser  (/). 


{h)  See  also  Ttdlett  v.  Armstrong,  4  M.  &  C.  377;  Buttan- 
shaw  V.  Martin^  Johns.  89 ;  Wright  v.  Wrighty  2  J.  &  H.  655; 
Coohe  V.  FvMer,  26  B.  99;  Barton  v.  Briscoe,  Jac.  603;  Re 
Qaffee,  1  M.  &  G.  547;  Re  Linyee,  23  B.  241. 

[r)  ButtanaJiaw  v.  Martin,  supra. 

J  )  Re  Linyee,  supra. 

fit)  Cooke  V.  Fuller,  supra. 

[l)  Hunt'Foulston  v.  F^rh€r,  L.  E.,  3  Ch.  Div.  285. 
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7.  On  similar  principles,  where  an  estate  is  directed 
to  be  sold  and  the  proceeds  to  be  divided  amongst 
several  persons,  no  one  singly  can  elect  that  his  own 
share  shaU  not  be  disposed  of,  but  shall  remain 
realty  {m) ;  for  the  other  undivided  shares  would 
not  sell  so  beneficially.  And,  on  like  grounds,  a 
power  given  to  trustees  to  sell,  can  be  exercised  by 
them  after  the  property  has,  under  the  trusts,  become 
absolutely  vested  in  persons  who  are  sui  juris,  if;  on 
the  construction  of  the  settlement,  it  appears  to  be  the 
intention  of  the  settlor  that  it  should  be  then  exer- 
cised, and  provided  that  the  power  in  its  creation 
was  not  obnoxious  to  the  rule  against  perpetuities  (w). 
But,  of  course,  if  all  the  cestuis  que  trusts  agree  to 

take  the  land  unconverted,  they  can  put  an  end 

to  the  power,  and  insist  upon  their  right  to  do  so  (o). 


Art.  64. — The  Authority  of  One  of  several  Cestuis  que 
trusts  partially  interested  in  a  Special  Trust, 

a.  The  authority  of  one  of  several  cestuis 
que  trusts  in  a  special  trust,-  who  is  only 
partially,  and  not  absolutely,  entitled  to 
the  trust  property,  in  general  depends 
upon  the  terms  of  the  trust  as  construed 

(m)  Lew.  784;  Holloway  v.  Radcliffe^  23  B.  163. 

[n)  Be  Cotton* a  Trustees  and  London  School  Board,  L.  E., 
19  Ch.  D.  624. 

(o)  Ibid.,  and  Harcowrt  v.  Seymour y  2  Sim.,  N.  S.  45; 
Cookson  V.  Beay,  5  B.  22 ;  Dixon  v.  Gay/ere,  17  B.  433. 

u.  t 
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by  the  court ;  but  if  sui  juris,  a  cestui  que 
trust  cannot  be  restrained  from  assigning 
his  or  her  interest,  save  only  in  the  case 
of  a  married  woman,  who  may,  by  apt 
words  in  the  settlement,  be  restrained 
from  doing  so  during  her  coverture,  but 
not  before  or  afterwards  (p). 
iS.  Where  any  land,  or  any  estate  or  in- 
terest therein,  is  vested  in  trustees,  upon 
trust  for  sale,  and  for  the  application  of 
the  proceeds,  or  the  income  thereof,  or 
the  income  of  the  land  itself  until  sale, 
or  any  part  of  such  proceeds  or  income, 
for  the  benefit  of  any  person  for  life,  or 
for  any  other  limited  period,  or  for  the 
benefit  of  two  or  more  persons  con- 
currently for  any  limited  period,  the 
person  for  the  time  being,  beneficially 
entitled  to  the  income  of  the  land  or 
estate  imtil  sale,  has  all  the  powers  of 
selling,  enfranchising,  exchanging,  par- 
titioning, leasing,  mortgaging,  &c.  con- 
ferred on  tenants  for  life  by  the  Settled 
Land  Act,  1882  (5^).     And  such  person 

( p)  Pyhua  V.  Smithy  3  B.  0.  C.  340,  n. ;  Be  Ellis y  L.  E.,  17 
Eq.,  409;  Horlock  v.  Horlocky  2  D.,  M.  &  G.  644;  Tulleb  v. 
Armstrongy  4  M.  &  C.  392 ;  Re  Qaffte^  1  M.  &  G.  547 ;  Bui^ 
tanehaw  y.  Marterty  Johns.  89. 

{q)  45  &  46  Viot.  0.  38,  s.  63. 
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may  prevent  the  trustees  exercising  their 
powers  of  the  like  character  without  his 
consent  (r). 

Illust. — 1.  In  Tidd  v.  Lister  (s)  real  and  personal 
property  was  devised  and  bequeathed  to  trustees, 
upon  trust  to  pay  debts  and  funeral  expenses,  to  keep 
the  buildings  on  the  real  estate  insured,  to  satisfy 
the  premiums  upon  certain  policies  effected  on  the 
lives  of  the  testator's  sons,  to  allow  each  of  his  sons 
an  annuity,  and,  subject  thereto,  in  trust  for  his 
daughter  for  life,  with  divers  remainders  over.  The 
personal  estate  suflSced  to  pay  all  but  the  insurance 
premiums,  and  the  daughter,  who  was  a  feme  covert, 
filed  a  bill  praying  to  be  let  into  possession,  upon 
securing  the  amount  of  the  premiums  of  the  poUcies. 
But  Sir  John  Leach  refused  her  request,  on  the 
ground  that  the  testator  had  placed  the  direction  of 
the  property  in  the  hands  of  the  trustees,  which  was 
for  the  advantage  of  those  who  were  to  take  in  suc- 
cession, and  that  a  court  of  equity  ought  not  to 
disappoint  the  testator's  intention  by  delivering  over 
the  possession  to  the  tenant  for  life,  unprotected 
against  her  natural  tendency  to  favour  herself  at  the 
expense  of  those  in  remainder.  "There  may  be 
oases  in  which  it  is  plain,  from  the  expressions  in  the 
will,  that  the  testator  did  not  intend  the  property 
should  remain  under  the  personal  management  of 
the  trustees :  there  may  be  oases  in  which  it  is  plain 


[r)  Ibid.,  sect.  56,  sub-sect.  2. 
[8)  6  Mad.  429. 

t2 
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from  the  nature  of  the  property  that  the  testator 
could  not  mean  to  exclude  the  cestui  que  trust  for 
life  from  the  personal  possession  of  the  property ;  as 
in  the  case  of  a  family  residence.  There  may  be 
very  special  cases  in  which  the  court  would  deliver 
the  possession  of  the  property  to  the  cestui  que  trust 
for  life,  although  the  testator's  intention  appeared 
to  be  that  it  should  remain  with  the  trustees;  as 
where  the  personal  occupation  of  the  trust  property 
is  beneficial  to  the  cestuis  que  trusts,  in  which  case  the 
court,  by  taking  means  to  secure  the  due  protection 
of  those  in  remainder,  would,  in  substance,  be  per- 
forming the  trust  according  to  the  intention  of  the 
testator." 

2.  The  interest  of  a  cestui  que  trust  (save  only  in 
the  case  of  a  married  woman  during  her  coverture) 

cannot  be  made  inalienable  (t),  except  by  means 

of  a  shifting  clause  giving  it  over,  or  practically 
giving  it  over,  to  some  other  person  upon  aliena- 
tion (u) ;  in  which  case,  the  real  interest  of  the  cestui 
que  trust  is  merely  contingent.  The  contingency 
upon  which  it  ceases  being  an  attempt  at  alienation, 
it  follows  that  he  has  nothing  to  alien.  But  where 
he  has  an  interest,  and  there  is  a  mere  restraint  on 
alienation,  without  any  new  trust  being  raised  by  an 
attempt  at  alienation,  the  restraint  is  wholly  nugatory. 
For  instance,  a  trust  to  apply  income  for  another's 

{t)  Snowdon  v.  Bales,  6  Sim.  524 ;  Green  v.  SpiceVy  1  E.  & 
M.  395;  Brandon  v.  Bohinson,  IS  V.  429;  Hood  v.  Oglander, 
34  B.  513. 

{u)  See  Oldham  v.  Oldham,  L.  E.,  3  Eq.  404 ;  Billaon  v. 
Croft8,  L.  E.,  15  Eq.  314;  Be  Aylwin,  L.  E.,  16  Eq.  685;  Ex 
parte  Eyston,  L.  E.,  7  Ch.  Div.  145. 
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maintenance  entitles  him  to  have  the  income  paid  to 
him  or  to  his  alienee ;  for  no  one  in  remainder  is 
injured  by  it  (a:). 

3.  Even  where   a  married  woman  who  is 

tenant  in  tail  for  her  separate  use  is  restrained 
from  anticipation,  she  can  bar  the  entail  and  turn 
her  estate  into  a  fee  simple ;  for  she  does  not  thereby 
anticipate  her  interest,  but  only  enlarges  it.  As  was 
said  by  Sir  Gr.  Jessel,  M.  R.,  in  Cooper  v.  Mac- 
donald{y)^  "What  is  the  meaning  of  the  fetter? 
The  meaning  is  exactly  that  which  was  expressed  by 
the  old  common  form  of  conveyancers,  *  so  as  in 
nowise  to  deprive  herseK  of  the  benefit  thereof  by 
way  of  anticipation/  The  meaning  was  to  giv§  the 
actual  enjoyment  to  the  married  woman  for  her  own 
benefit,  not  for  the  benefit  of  anybody  else ;  and  it 
is  absurd,  it  appears  to  me,  to  extend  such  an  equit- 
able provision  as  this,  so  as  to  prevent  a  married 
woman  enlarging  the  estate  tail  into  an  estate  in  fee 
simple  for  her  own  benefit.  That  is  not  an  aliena- 
tion so  as  to  deprive  herseK  of  anything." 


s 


Tounghuahand  v.  Gishorne,  1  Coll.  400. 
L.  E.,  7  Ch.  Div.  292. 
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SUB-DIVISION  VI. 

The  Death,  Eetirement,  or  Eemoval  of  a. 
Trustee,  and  the  effect  thereof  m 
relation  to  the  Office  of  Trustee. 


Art.  65.  Survivorship  of  the  Authority  and  Powers  of  the 
Trttstees, 

66.  Devolution  of  the  Office  of  an  active  Trustee  on  the 
Death  of  Survivor » 

67.  Devise  of  the  Office  of  Trustee  lefore  1882. 

68.  Retirement  or  Removal  from  the  Offi^. 

69.  Appointment  of  new  Trustees  under  express  Power* 

70.  Appointment  of  new  Trustees  under  the  Conveyancings 
and  Law  of  Property  Act,  1881. 

,,     71.   Vesting  of  Trust  Property  on  appointment  of  new 
Trustees, 

72.  Appointment  of  new  Trustees  by  the  Court, 

73.  Severance  of  Trust  on  Appointment  of  new  Trustees, 


if 

99 


Art.  65. — Survivorship  of  the  Authority  and  Powers 

of  the  Trustees, 

Upon  the  death  of  a  trustee,  the  office,  as 
well  as  the  estate,  survives  to  the 
surviving  trustees  {a) ;  and,  notwith- 
standing that  there  is  a  power  for  the 
appointment    of    new    trustees  (J),   the* 

(a)  Warhurton  v.  Sandys,  14  Sim.  622 ;  Eyre  v.  Countess  of 
Shaftesbury,  2  P.  W.  121—124. 

{b)  Warburton  y,  Sandys,  supra ;  Doe  v.  Godwin,  1  D.  &  E.. 
259. 
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survivors  can  cany  out  the  trust  and 
exercise  all  such  powers  as  are  necessary 
for  that  purpose  (c),  unless  there  be  some- 
thing in  the  settlement  which  specially 
manifests  an  intention  to  the  contrary  (d). 
But  in  the  case  of  settlements  coming 
into  operation  before  the  31st  January, 
1881  (^),  the  survivor  cannot,  without  ex- 
press authority,  execute  a  naked  power 
not  necessary  for  the  performance  of 
the  trust  (/). 

Illust. — Thus,  where  there  was  a  devise  and 
bequest  of  freehold  and  other  property,  and  all  other 
the  testator's  real  and  personal  estate  to  two  persons, 
their  executors  and  administrators,  upon  trust,  by 
sale,  to  raise  and  invest  a  certain  sum  of  money  and 
apply  the  interest  as  therein  directed,  and  one  of 
the  trustees  died,  and  the  other  proceeded  to  sell  the 
estate ;  it  was  held,  on  an  objection  to  the  title,  that 
the  surviving  trustee  might  exercise  the  power  of 
sale ;  and  the  Yice-Chancellor  said :  "  The  argument 
proceeds,  as  it  appears  to  me,  on  an  entire  disregard 
of  the  distinction  between  powers  and  trusts.  No 
doubt  where  it  is  a  naked  power  given  to  two  per- 


(c)  Lane  v.  Debenham,  11  Ha.  188;  Eyre  v.  Countese  of 
Shafteahury,  supra;  Be  Cookers  Contract y  L.  E.,  4  Oh.  Div. 
454. 

{d)  Foley  v.  Wartner^.  2  J.  &  W.  245;  and  see  Ja^h  v. 
Lucas,  1  B.  436. 

[e)  Conveyancing  and  Law  of  Property  Act,  1881,  sect.  38. 

J)  Sug.  Pow.  126,  8th  ed. 


i: 
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sons,  that  will  not  survive  to  one  of  them  unless 
there  bev  express  v^ords  or  a  neoessarj  implication.  .  . 
When,  on  the  other  hand,  a  testator  gives  his  pro- 
perty, not  to  one  party  subject  to  a  power  in  others, 
but  to  trustees  upon  special  trusts,  with  a  direction 
to  carry  his  purposes  into  effect,  it  is  the  duty  of 
the  trustee  to  execute  the  trust.  If  an  estate  be 
devised  to  A.  and  B.  upon  trust  to  sell,  and  thereby 
raise  such  a  sum,  it  is,  I  think,  a  novel  argument, 
that  after  A.'s  death  B.  cannot  sell  the  estate  and 
execute  the  trust "  {g) .  And  now,  by  the  38th  section 
of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
it  is  enacted,  that  where,  in  the  case  of  a  trust 
created  after  the  31st  December  1881,  a  power  or 
trust  is  given  to,  or  vested  in,  two  or  more  trustees 
jointly,  then,  imless  the  contrary  is  expressed  in  the 
settlement  (if  any),  the  same  may  be  exercised  or 
performed  by  the  survivor  or  sur^vors  of  tiiem  for 
the  time  being. 


Art.  66. — Devolution  of  the  Office  of  an  active  Trustee 
on  Death  of  the  last  Survivor. 

Upon  the  death  of  a  last  surviving  trustee, 
it  depends  upon  the  language  of  the  set- 
tlement whether  the  person  or  persons 
upon  whom  the  estate  devolves,  can 
execute  a  special  trust. 


{g)  Lane  v.  Debenham,  supra;   and  Be  Cookers  Contract, 
supra. 
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a.  If  it  is  to  be  collected  from  the  settle- 
ment that  the  oflSce  was  intended  to  be 
a  personal  one,  it  does  not  devolve  on 
such  person  or  persons. 

^.  If,  on  the  other  hand,  the  oflSce  does 
not  appear  to  have  been  intended  by 
the  settlor  to  be  personal  to  the  trustee, 
(and  particularly  where  the  trust  is 
directed  to  be  performed  by  the  trustee, 
his  heirs^  executors^  &^')j  i^  will  devolve 
on  such  person  or  persons. 

7.  Where  the  trust  property  is  real  estate 
and  the  trust  is  not  strictly  personal  to  the 
trustee,  and  the  trustee  dies  subsequent 
to  the  31st  December,  1881,  then  the 
oflSce  will  devolve  on  the  trustee's  per- 
sonal representatives  (A),  even  although 
limited  to  the  trustee  and  his  heirs. 


Illust. — 1.  Thus,  where  the  settlor  gives  personal 
property  to  A.  B.  upon  trust  "  that  the  said  A.  B." 
do  carry  out  certain  specified  objects,  then,  upon  the 
death  of  A.  B.,  although  the  estate  vests  in  his 
executor,  the  latter  will  be  xmable  to  execute  the 
trusts;  for,  as  was  said  by  Lord  Gottenham  in 
Mortimer  v.  Ireland  {i)^  "whether  the  property  is  real 


{h)  Conveyancing  and  Law  of  Property  Act,  1881,  sect.  30, 
sub-sect.  1. 

(i)  11  Jnr.  721.  But  quaere,  see  observations  of  Jessel, 
M.  K.,  in  jSe  Oaborne  and  Bowletty  L.  E.,  13  Oh.  D.,  at  p.  789. 
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or  personal  is  no  matter ;  for  suppose  a  man  appoints 
a  trustee  of  real  and  personal  estate  simplieiter, 
adding  nothing  more,  this  cannot  make  his  repre- 
sentative a  trustee.  .  .  ,  The  property  may 
vest  in  the  representative,  but  that  is  quite  another 
question  from  his  being  a  trustee." 

2.  But  where  freeholds  are  vested  in  trustees,  upon 
trust  that  "  they  or  the  survivor  of  them,  or  the 
heirs  ....  of  such  survivor,"  shall  perform  the 
trust,  or  where  personal  property  is  vested  in  trustees 
upon  trust  that  they  or  the  survivor  of  them  or  the 

executors  or  administrators  of  the  survivor 

shall  perform  the  trust,  then,  upon  the  death  of  the 
survivor,  the  person  on  whom  the  trust  estate  de* 
volves,  will  be  able  to  execute  the  trust  {k),  I  say 
the  person  on  whom  the  estate  devolves,  because 
since  the  31st  December,  1881,  freehold  trust  estates 
(as  has  already  been  pointed  out  in  Art.  38,  supra) 
devolve  on  the  trustees'  personal  representatives,  and 
not  upon  his  heir;  and  notwithstanding  that  the 
settlement  has  conferred  the  trust  upon  the  trustee 
and  his  heirs,  the  office  will  devolve  on  his  personal 
representatives.  For,  by  sect.  30  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  it  is  enacted, 
that  for  this  purpose  "  the  personal  representatives 
for  the  time  being  of  the  deceased  [trustee],  shall 
be  deemed  in  law  his  heirs  and  assigns,  vnthin  the 
meaning  of  all  trmts  and  powers  J^ 

{k)  Be  Burtty  1  Dr.  319. 
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Art.  67. — Devise  of  the  Office  of  Trustee  before  1882. 

a.  A  trustee  dying  since  the  3 1st  December, 
1881,  cannot  devise  either  the  estate  or 
the  office  of  trustee  ;  and  in  cases  where, 
previously  to  that  date,  a  devisee  of  the 
estate  could  have  executed  the  trust,  the 
office  will  devolve  on  the  trustee's  per- 
sonal representatives  {I). 

^.  A  trustee  dying  on,  or  prior  to,  the 
31st  December,  1881,  could  devise  the 
estate,  unless  expressly,  or  by  necessary 
implication,  prohibited  from  doing  so; 
and  a  valid  devise  of  the  estate  con- 
ferred on  the  devisee  the  right  of  exe- 
cuting the  trust  {in). 

Illust. — 1.  A  settlor  vests  the  trust  property  in 
A.  and  his  heirs,  upon  trust  that  A.  and  his  heirs 
shall  sell,  and  A.  dies  and  devises  the  trust  property 
to  B.  Here,  if  A.  died  since  the  31st  December, 
1881,  his  personal  representative  would  alone  be  able 
to  execute  the  trust,  under  Article  66.  If,  on  the 
other  hand,  he  died  on  or  before  that  date,  the 
devisee  could  have  executed  the  trust.  At  one  time, 
owing  to  the  decision  of  V.-C.  Shadwell  in  Cooke  v. 
Crawford  (n),  it  was  thought  that  a  devisee  of  a  trust 


7)  Conveyancing  and  Law  of  Property  Act,  1881,  sect.  30. 

[m)  Be  Osborne  and  Rowletty  L.  E.,  13  Oh.  D.  774;  over- 
ruling Coohe  V.  Crawford,  13  Sim.  91,  and  explaining  Hall  v. 
May,  3  K.  &  J.  685 ;  Titley  v.  WoUtenholme,  7  B.  425;  SaJo- 
way  V.  Strawhridge,  1  K.  &  J.  371. 


fly  1 

(«) 


Supra. 
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estate  could  only  execute  the  trust  if  it  was,  by  the 
settlement,  confided  to  the  trustee  and  his  assigns; 
but  that  doctrine,  after  being  repeatedly  questioned, 
received  its  coup  de  gracsy  at  the  hands  of  the  late 
Sir  Greorge  Jessel,  M.  E.,  in  the  case  of  Re  Osborne 
and  Rowlett  (o),  where  his  Lordship,  after  elaborately 
showing  its  absurdity,  and  how  often  it  had  been 
questioned  and  doubted,  and  reviewing  the  whole  of 
the  authorities,  said :  "  Therefore,  looking  at  this  state 
of  things,  we  must  consider  Cooke  v.  Crawford  over- 
ruled." His  Lordship  was  of  opinion,  "that  the 
person  to  execute  the  trust  is  the  person  who  takes 
the  estate,  not  by  accident,  so  to  speak,  but  in 
accordance  with  the  provisions  of  the  will  [by  which 
the  trust  was  created].  There  is  a-  trust  annexed  to 
the  estate,  and  when  we  find  who  is  the  person  who 
takes  the  estate  under  the  will,  then  we  find  who  is 
the  person  to  execute  the  trust.'*  The  point  is  not 
now  of  so  much  interest  as  it  formerly  was,  inasmuch 
as,  by  the  30th  section  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  trust  estates  can  no 
longer  be  devised ;  but  the  question  may  neverthe- 
less, for  some  years  to  come,  remain  of  importance  in 
the  investigation  of  titles  to  real  estate. 


1 


Art.  68. — Retireinent  or  Removal  of  a  Trustee. 
a.  Before  the  1st  January^  1882,  a  trustee 

could    only  retire  or   be   removed    as 

follows : — 

(o)  Supra. 
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(1)  Under  an  express  power  of  ap- 
pointing new  trustees,  in  place  of  exist- 
ing ones. 

(2)  Under  the  statutory  power  con- 
ferred by -Lord  Cranworth's  Act(p)] 
but  this  only  applied  to  settlements 
coming  into  operation  on  or  after  the 
28th  August,  1860. 

(3)  By  the  consent  of  the  trustee  and 
all  the  cestuis  que  trusts,  which  could 
only  be  obtained  where  all  were  sui 
juris  (q). 

(4)  By  order  of  the  court. 

^.  Since  the  1st  January,  1882,  a  trustee 
can  retire  or  be  removed  under  the 
modes  above  referred  to  (except  that 
niunbered  (2)),  and  also  : — 

(1)  Under  the  statutory  power  of 
appointing  new  trustees  conferred  by 
the  Conveyancing  and  Law  of  Property 
Act,  188  !(/•),  which  applies  irrespectively 
of  the  date  of  the  settlement. 

(2)  Where  there  are  more  than  two 
trustees,  one  of  them  may  by  deed 
declare  that  he  is  desirous  of  being  dis- 


»  23  &  24  Vict.  c.  145,  sect.  37. 

[q)  Wilkinson  v.  Parry ^  4  Russ.  276. 

[r)  44  &  45  Yict.  c.  41,  sect.  30.     See  Art.  70,  infra. 
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charged  from  the  trust;  and  if  his  co- 
trustees, and  such  other  person  (if  any) 
as  is  empowered  to  appoint  trustees,  by 
deed  consent  to  the  discharge  of  the 
trustee,  and  to  the  vesting  in  his  co- 
trustees alone  of  the  trust  property, 
then  the  trustee  desirous  of  being  dis- 
charged shall  be  deemed  to  have  re- 
tired from  the  trust,  and  shall  by  the 
deed  be  discharged  therefrom  (s). 
y.  The  court  will,  at  the  instance  of  any  of  the 
cestuis  que  trusts,  remove  a  trustee  where 
the  trustee  has  behaved  improperly  (^), 
or  is  incapable  of  acting  properly  (w),  or 
is  a  felon  or  dishonest  misdemeanant  (a?), 
or  a  recent  bankrupt  (y),  or  is  residing 
permanently,  or  for  a  long  or  indefinite 
period,  abroad  (^),  or  cannot  be  heard 
of  (a).     And  the  court  can  discharge  an 


[«)  Conveyancing  and  Law  of  Property  Act,  1881,  sect.  32. 

h)  MiUard  v.  Eyre,  2  V.  94 ;  Paliaret  v.  Carew,  32  B.  667. 

[u)  Buchanan  v.  Samilton,  5  V.  722;  and  Ite  Lemann, 
L.  E.,  22  Oh.  D.  633,  where  the  trustee  was  incapable  from 
old  age  and  infirmity. 


Be  Adams'  Trust,  L.  E.,  12  Ch.  D.  634;  Be  Barker, 


(x)  15  &  16  Vict.  c.  55,  s.  32. 

(jy  ■ 

L.  E.,  1  Oh.  Div.  43.  Under  sect.  147  of  the  Bankruptcy 
Act,  1883,  this  can  now  be  effected  on  petition  in  the  matter 
of  the  Trustee  Act,  1850,  without  the  necessity  of  an  action. 

(2)  Buchanan  y.  Hamilton,  supra;  Be  Bignold,  L.  E.,  7  Ch* 
223 ;  and  Be  The  Moravian  Society,  26  B.  101. 

(a)  Be  Harrison,  22  L.  J.,  Ch.  69. 
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old  trustee  without  necessarily  appoint- 
ing a  new  one  in  his  place,  if  it  be 
difficult  or  impossible  to  do  so  (b).  The 
costs  of  the  application  will  come  out  of 
the  estate  if  the  trustee  is  justified  in 
retiring  (c),  or  where  the  removal  is  not 
caused  bj  impropriety  on  his  part. 

Illust. — The  only  points   in  this  article   which 
need  illustration  here  are  the  circumstances  which 

will  justify  a  trustee  in  retiring.    In  Forshaw 

V.  Higginson  (d)  the  late  Master  of  the  Rolls  said : 
"  It  is  quite  settled  that  a  trustee  cannot  from  mere 
caprice  retire  from  the  performance  of  his  trust, 
without  paying  the  costs  occasioned  by  that  act; 
it  is  also  quite  clear,  that  any  circumstances,  arising 
in  the  administration  of  the  trust,  which  have  altered 
the  nature  of  his  duties,  justify  him  in  leaving  it,  and 
entitle  him  to  receive  his  costs ;  but  I  think  that  to 
justify  him  in  that  course,  the  circumstances  must  be 
such  as  arise  out  of  the  administration  of  the  trusty  and 
not  those  relating  to  himself  individually.  If  the  cir- 
cumstances preventing  his  continuing  to  perform  his 
duties,  arose  from  any  act  of  his  own,  or  anything 
relating  to  himself,  I  think  he  ought  to  ^aythe  costs 
of  the  appointment  of  a  new  trustee ;  but  if  the 
persons  upon  whom  the  appointment  of  a  new  trustee 


(h)  Be  Stokes,  L.  E.,  13  Eq.  333. 

(c)  Coventry  v.  Coventry,  1  Kee.  758 ;  Greenwood  v.  WaJee- 
ford,  1  B.  581 ;  Forshaw  v.  Higginson,  20  B.  485 ;  Be  Stokes, 
supra ;  and  see  Barker  v.  Peile,  2  Dr.  &  S,  340. 

[d)  Supra. 


288  THE  ADMINISTRATION  OF  A  TRUST. 

depends,  absolutely  refuse  to  take  steps  for  that 
purpose,  what  is  he  to  do  ?  In  my  opinion,  the  only 
course  he  oould  take  was  to  say  what  every  trustee 
may  say,  *  I  will  apply  to,  and  have  the  trust  exe- 
cuted by  the  court,  and  I  will  ask  to  be  discharged 
from  the  trusts  as  incidental  to  that  reUef /  " 

Obs. — With  reference  to  the  circumstances  which 
render  a  trustee  unfit  or  incapable  to  act,  the  reader 
is  referred  to  Art.  69,  illust.  2,  and  to  the  observa- 
tions appended  to  Art.  70. 


Art.  69. — Express  Poicer  to  appoint  new  Trustees, 

a.  Where  there  is  an  express  power  to 
appoint  new  trustees  contained  in  the 
settlement,  such  a  power  is  construed 
strictly.  But  unless  there  clearly  ap- 
pears to  be  an  intention  to  the  con- 
trary {e\  the  original  number  of  trustees 
may  be  increased  or  diminished  (/). 

^.  Any  person  who  can  hold  property  is 
capable  of  being  appointed ;  but  a  person 
ought  not  to  be  appointed  who  is  not 
sui  jmis;  nor  (except  under  very  ex- 
ceptional circumstances)  one  who  resides 
out  of  the  jurisdiction  of  the  court. 

{e)  See  Emmett  v.  Clarkey  3  Giff.  32;  Lord  Lomdale  v. 
Beckett,  4  D.  &  J.  255. 

(/)  Meinertzhagen  v.  Davis,  1  Coll.  335;  Millar  v.  Priddon, 
1  D.,  M.  &  a.  335;  Be  Bathurst,  2  S.  &  G.  169. 


EXPRESS  POWER  TO  APPOINT  NEW  TRUSTEES.      289 

V.  Where  a  decree  for  administration  has 
been  made,  the  donee  of  the  power  can 
only  appoint  a  new  trustee  under  the 
control  of  the  court  (  g\ 

Illust. — 1.  Thus,  in  one  case,  where  the  power 
was  vested  in  "  the  surviving  or  continumg  trustees 
or  trustee,  or  the  heirs,  executors  or  administrators 
of  the  last  surviving  and  continuing  trustee,"  and  the 
two  trustees  were  desirous  of  retiring,  it  was  held 
that  they  could  not  do  so  by  appointing  two  new 
trustees  in  their  place  by  one  deed,  but  that  one 
must  appoint  a  new  trustee  in  the  place  of  the  first 
retiring  trustee,  and  then  the  new  trustee  must 
appoint  one  in  the  place  of  the  second  retiring 
trustee  (A).  This  singular  instance  of  verbal  subtlety 
all  turned  upon  the  idea,  that  trustees  who  were 
nhout  to  retire  could  not  be  said  to  be  continuing,  but 
that  if  one  retired  first,  the  other  would  be  a  con- 
tinuing trustee,  although  he  might  intend  to  retire 
the  next  day.  If,  in  addition  to  the  words  "  sur- 
viving and  continuing,"  the  words  "  or  other  trustee 
or  trustees  "  had  been  added,  the  two  retiring  trustees 
might  have  appointed  two  new  ones  by  the  same 
deed  {h).  However,  the  notion  that  a  trustee  who  has 
made  up  his  mind  to  retire  cannot  be  a  continuing 


{g)  Be  Oadd,  Ea^wood  v.  ClarJce,  L.  E.,  23  Ch,  D.  134 ; 
Stones  V.  Rowton,  supra ;  Travia  v*  lUingworth,  2  Dr.  &  Sm. 
344,  346. 

{h)  Lord  Camoys  v.  Beat,  19  B.  414. 

u.  u 
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troBtee,  has  within  the  last  few  months  been  strongly 
disapproved  by  Vioe-Chancellor  Bacon  (t). 

2.  So,  again,  the  words  "  unfit  and  incapable  "  are 
very  strictly  construed.  Thus,  where  a  new  trustee 
was  to  be  appointed  if  a  trustee  became  incapable  of 
acting,  it  was  held  that  the  bankruptcy  of  one  of  the 
trustees  did  not  fulfil  the  condition,  as  it  only  rendered 
him  unfit  but  not  incapable  (k).  And  so  where  the 
words  were  ^^  unable  to  act,"  it  was  held  that  absence 
in  China  or  Australia  did  not  disable  (/),  although  it 
clearly  unfitted  (w),  a  trustee  for  the  office.  For 
further  illustrations  as  to  the  meaning  of  xmfitness  or 
incapacity,  the  reader  is  referred  to  the  observations 
on  Article  70,  infra. 

3.  With  reference  to  the  question  as  to  the  per- 
sonal fitness  of  a  proposed  new  trustee,  an  infant  can 
no  doubt  be  appointed  an  original  trustee,  but  it 
would  not  be  a  wise  appointment ;  and  a  retiring 
trustee  most  certainly  ought  not  to  concur  in  the 
appointment  of  an  infant  to  replace  him.  For  an 
infant  cannot  properly  carry  out  a  special  trust 
during  his  minority.  In  King  v.  Bellord(n)y  V.-C. 
Page  Wood  said :  "  The  contest  arises  thus :  a  tes- 


(t)  Re  Glenny  and  Hartley ^  L.  E.,  25  Ch.  D.  611;  and  see 
Cafe  V.  Bmt,  5  Ha.  24. 

\h)  Turner  v.  Mavle,  15  Jur.  761;  see  Re  Watts,  9  Ha.  106 ; 
and  see  infra,  observations  to  Art.  70. 

{I)  Withingtony,  Withington,  16  Sim.  104;  Re  Harrison,  22 
L.  J.,  Ch.  69;  but  see  Re  Bignold,  L.  R.,  7  Ch.  223. 

(w)  Mennard  v.  WeJford,  1  Sm.  &  G.  426.  A  mere  tem- 
porary absence  abroad  would  not  unfit  a  trustee  for  the  office. 
Re  Moravia  Society,  4  Jur.,  N.  S.  703. 

(n)  1  H.  &  M.  343;  but  consider  Re  Cardross,  L.  B.,  7  Ch. 
D.  728. 
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tator  having  chosen  to  devise  estates  upon  trusts 
requiring  discretion  as  to  the  expediency,  as  to  the 
time,  and  as  to  the  manner  of  a  sale,  to  three  persons, 
one  of  whom  is  an  infant,  the  question  is,  whether  a 
contract  for  sale  entered  into  by  those  three  trustees 
is  a  valid  contract  which  the  court  can  specifically 
perform.  There  can  be  no  doubt  that  if  a  man  by 
his  will  gives  an  infant  a  simple  power  of  sale 
without  an  interest,  the  infant  may  exercise  it.  .  •  .  ^ 
It  is  to  be  observed  that  all  the  cases  relied  on  with 
reference  to  powers,  have  gone  upon  the  principle, 
that  the  infant,  in  executing  the  power,  is  a  mere 
conduit  pipe;  so  that  when  the  estate  is  created, 
the  infant  is  merely  the  instrument  by  whose  hand 
the  donor  acts  {o).  This  principle  fails  altogether  to 
reach  the  case  of  a  devise  in  trust  to  an  infant.  It  is 
not  in  the  power  of  a  testator  to  confer  upon  an 
infant  that  discretion  which  the  law  does  not  give 
him,  although  he  may  make  the  infant  his  hand — his 
agent — ^to  execute  his  purpose.  He  cannot  give  an 
estate  to  an  infant,  and  say  that  he  'may  sell  it, 
when  the  law  says  that  he  cannot  do  so."  An 
additional  objection  to  making  an  infant  a  trustee, 
consists  in  the  fact  that  he  cannot  be  made  liable  for 
a  breach  of  trust  arising  from  negligence  (j?),  al- 
though he  would  seem  to  be  liable  for  actual  fraud 
if  it  can  be  shown  that  he  had  sufficient  ability  to 
contrive  a  fraud  (g).    For  these  reasons  therefore  an 

fo)  Grange  v.  Tiving,  Bridg.  107. 

\p)  Hindmarsh  v.  Southgate,  2  Euss.  324. 

[q)  Evroy  v.  NicJiolaSy  2  Eq.  Ca.  Ab.  489 ;  Stikeman  v.  Daw- 
son, 1 1).&  S.  503 ;  Wright  v.  Snowe,  2  ibid,  321 ;  Davies  v. 
Hodgaon,  26  B.  177. 

U2 
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infant  is  not  a  proper  person  to  be  appointed,  and  a 
person  who  should  appoint  one  might  not  im- 
probably find  that  he  would  have  to  pay  the  costs  of 
an  action  instituted  for  the  purpose  of  removing  the 
infant'^r). 

4.  A  tenant  for  life  has  been  held  to  be  a  not 
improper  appointment  (a)  ;  but  it  certainly  is  not  an 
advisable  one.  For  one  of  the  main  objects  of  a 
trustee  is  to  protect  the  remainderman  against  the 
tenant  for  life. 

5.  The  husband  of  a  cestui  que  trust  entitled 
for  her  separate  use,  ought  not  to  be  appointed ;  for 
his  interests  are  entirely  in  conflict  with  those  of  his 
wife.  The  court  will  never  make  such  an  appoint- 
ment unless  it  is  impossible  to  get  another  person, 
and  even  then  will  only  do  so  upon  condition  that 
a  direction  is  inserted  in  the  order,  stipulating  that, 
upon  his  becoming  sole  trustee,  there  shall  be  another 
appointed  (t), 

6.  It  is  not  proper  to  appoint  a  trustee  who  resides 
out  of  the  jurisdiction,  save  xmder  very  ex- 
ceptional circumstances.  But  where  all  the  cestuis 
■que  trusts  were  resident  in  Australia,  the  court  ap- 
pointed a  person  resident  there  (u), 

7.  An  alien  may,  since  the  passing  of  the  statute 
S3  &  34  Yict.  c.  14,  hold  real  estate,  and  may 
therefore  (it  is  apprehended)  be  either  a  settlor  or 
a  trustee.    Prior  to  that  act  he  could  purchase  lands 


[r)  See  Eaikes  v.  Baikea,  35  B.  403. 
8)  Forater  v.  Abraham,  L.  E.,  17  Eq.  351, 
[t)  Re  Parrott,  30  W.  E.  97. 

>)  Be  Lidiard,  L.  E.,  14  Ch.  D.  310;  Be  Cunard,  L.  R., 
10  Ch.  D.  29;  Be  Austen,  38  L.  T.,  N.  S.  601. 


•^aw 
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for  an  estate  of  freehold,  but  could  not  take  them 
by  operation  of  law,  as,  for  instance,  by  descent  or 
jure  mariti  (a?).  And  even  if  he  took  them  by  pur- 
chase, he  was  liable  to  be  ousted  by  the  crown  on 
inquisition  found,  and  could  not  make  a  good  title. 
Thus,  in  Fish  v.  Klein  (y),  a  testator  devised  and 
bequeathed  the  residue  of  his  real  and  personal  estate 
to  his  wife  and  one  EHein  (an  alien)  upon  trust  to 
sell  the  same.  The  estate  was  sold  for  60,000/.,  but 
doubts  having  arisen  as  to  EHein^s  capacity  to  convey 
the  estate  to  a  purchaser,  the  matter  came  before  the 
court ;  and  the  then  Master  of  the  Eolls  said : 
^'  The  estate  being  out  of  Klein,  it  is  impossible  to 
consider  his  alienee  in  any  better  situation  as  to  title 
than  EHein  himself."  No  doubt,  however,  the  crown 
could  have  made  a  good  title,  and  could  have  exe- 
cuted the  trust  (z),  but  there  would  seem  to  be  no 
means  of  forcing  the  crown  to  execute  a  trust  (a) ; 
although,  it  is  apprehended,  that  practically^  by 
means  of  a  petition  of  right,  the  crown  would  be  as 
amenable  to  the  court  in  this  matter  as  an  individual. 
8.  A  married  woman  may  undoubtedly  be  a 
trustee  (6),  but  prior  to  the  Married  Women^s  Pro- 
perty Act  1882,  she  was  not  a  desirable  person  for 
the  office.  No  doubt  she  could  always  exercise 
powers  collateral,  or  in  gross,  or  appendant  (c) ;  but 


(x)  Lew.  25. 
ly)  2  Mer.  431. 
Iz)  Lew.  29. 

la)  Faulett  v.  AtU-Gen,  Hard.  467;   Hodge  v.  Att^-Gen. 
3  Y.  &  C.  342. 

(6)  Smith  V.  Smith,  21  B.  385. 

(c)  Oodoljphin  v.  Godolphin,  1  Y.  sen.  21. 
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she  oould  only  execute  a  trust  to  seU,  unaoeompamed 
by  a  power  of  appointment,  with  her  husband's 
consent  and  joinder.  For  not  only  was  he  the  party 
liable  {d)y  but,  as  she  took  a  mere  legal  estate,  she 
took  it  subject  to  her  legal  disabilities  and  inci- 
dents (e).  And  it  is  apprehended,  that  even  where 
there  was  a  power  Yested  in  her  to  sell,  she  would 
not  be  capable  of  entering  into  a  binding  contract  to 
execute  the  power,  as  it  was  no  question  affecting 
her  separate  estate  (/).  However,  it  is  conceived 
that  since  the  Married  Women's  Property  Act,  1882, 
the  above  objections  have  ceased  to  apply ;  and  that 
the  only  objection  to  appointing  a  married  woman 
now,  is  that,  in  the  words  of  a  former  Lord  Chan- 
cellor, her  husband  may  "kiss  or  kick  her"  into 
complying  with  his  wishes,  and  may  therefore  induce 
her  to  commit  a  breach  of  trust. 


Art.  70. — Appointment  of  New   Trustees  under  the 
Conveyancing  and  Law  of  Property  Act. 

a.  Since  the  31st  December,  1881,  where 
a  trustee  (original  or  otherwise)  is  dead, 
or  remains  out  of  the  Kingdom  for 
more  than  twelve  months,  or  desires  to 
be  discharged,  or  refuses,  or  is  unfit  to 
act,   or    is    incapable   of    acting,   then 


'd)  Smith  V.  Synith,  21  B.  385. 

[e)  Lew.  33. 

[/)  Avery  v.  Grijffin,  L.  E.,  6  Eq.  607, 
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(unless  and  so  far  as  a  contrary  inten- 
tion is  contained  in  the  settlement  (^)) 
the  person  or  persons  nominated  for  that 
purpose  by  the  settlement,  or  if  there 
be  no  such  person,  or  none  such  able 
and  willing  to  act,  then  the  surviving  or 
continuing  trustees  or  trustee  for  the 
time  being  (including  a  retiring  trustee, 
if  willing  to  act  under  this  power  (A)), 
or  the  personal  representative  of  the  last 
surviving  or  continuing  trustee,  may,  by 
writing,  appoint  a  new  trustee  in  the 
place  of  the  one  so  dead  (even  where 
he  died  before  the  trust  was  created  (e)), 
remaining  out  of  the  Kingdom,  desiring 
to  be  discharged,  or  refusing,  or  being 
unfit  or  incapable  to  act. 
i3.  On  any  such  appointment  the  number 
of  trustees  may  be  increased  or  dimi- 
nished, provided  that  (except  where  only 
one  trustee  was  originally  appointed)  a 
retiring  trustee  will  not  be  discharged, 
unless,  on  his  retirement,  there  will  be  at 
least  two  trustees  tq  perform  the  trust  (^). 

(g)  Conyeyancing  and  Law  of  Flroperty  Act,  1881,  s.  31, 
8ub-s.  7. 

(h)  Ibid.  sub-B.  6. 

(i)  Ibid. 

{k)  Ibid,  sub-s.  3.  This  seems  to  modify  the  decision  of 
Fry,  J.,  in  West  of  Eng.  Bank  v.  Murchy  L.  E.,  23  Ch.  D.  at 
p.  146. 
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y.  Every  new  trustee  so  appointed,  both- 
before  and  after  the  trust  property  i^ 
vested  in  him,  has  the  same  powers, 
authorities  and  discretions,  and  may  in 
all  respects  act  as  if  he  had  been  an 
original  trustee  (I), 

5.  Where  an  administration  decree  has. 
been  made,  a  new  trustee  can  only  be 
appointed  under  the  supervision  of  the 
court  (w). 

Obs. — ^The  above  power  conferred  by  the  Convey- 
ancing and  Law.  of  Property  Act,  1881,  will,  it  is. 
conceived,  in  future  put  an  end  to  many  questions  of 
difficulty*  For  instance,  where  a  trustee  had  gone 
abroad,  it  was  always  a  source  of  trouble  to  determine 
what  amount  of  absence  constituted  a  disability  or 
unfitness  for  his  continuing  a  trustee  («).  Now, 
however,  twelve  months  is  specified  as  the  period.  It 
will  be  seen  that  the  power  is  exerciseable  in  six 
cases,  viz. : — (1)  on  the  death  of  a  trustee,  (2)  where 
he  remains  out  of  the  kingdom  for  twelve  months, 
(3)  where  he  desires  to  be  discharged,  (4)  where  he 
refuses  to  act,  (5)  where  he  is  unfit  to  act,  and 
(6)  where  he  is  incapable  of  acting.  The  first  three 
oases  require  no  comment.  With  regard  to  the  case 
of  a  refusal  to  act,  it  is  apprehended  that  it  clearly 


SI)  Conveyancing  and  Law  of  Property  Act,  1881,  s.  31, 
-s.  5. 

0  See  He  Oadd,  Eastwood  v.  Clarhey  L.  E.,  23  Ch.  D.  134.. 
See  Ee  Earrison,  22  L.  J.,  Ch.  69 ;  Be  Bi^nold,  L.  E.,. 
223. 


BUO-B. 

I' 

7Cli. 


VESTING  OF  TEXJST  PKOPEETY  IN  NEW  TRUSTEES,       297 

extends  to  the  ease  of  a  disolaiiner;  i.e,  to  a  case 
where  the  person  nominated  trustee  has  never  accepted 
the  office  (o).  With  regard  to  a  trustee  becoming 
unfit  to  act,  bankruptcy  (at  all  events  where  the 
trust  property  consists  of  money  or  other  property 
capable  of  being  misappropriated  (p) )  and  liquidar 
tion  or  composition  (g),  or  conviction  of  a  dishonest 
crime  (r),  would  seem  to  clearly  unfit  a  person  for  tho 
office.  Lastly,  with  regard  to  incapacityi  the  word 
is  strictly  limited  to  incapacity  of  the  trustee  arising 
from  some  personal  defect  («),  as  illness,  lunacy  {t)y 
or  possibly  infancy. 


Art.  71. — Vesting  of  Trust  Property  in  new  Trustees. 

On  the  appointment  of  a  new  trustee, 
everything  requisite  should  be  done  for 
vesting  the  trust  property  jointly  in  the 
persons  who  are  for  the  future  to  be 
the  trustees  (w).  This  may  be  done  as 
follows : — 
a.  It  may  be  effected  by  the  ordinary  modes 
,     of  conveying  or  transferring  property. 

(o)  See  Be  Hadky,  5  De  G.  &  Sm.  67 ;  Lewin,  7th  ed.  560. 

(p)  See  Be  Barker,  L.  E.,  1  Ch.  D.  43.  But  queers  whether 
sect.  147  of  the  Bankruptcy  Act,  1883,  does  not  impliedly 
limit  the  power  of  appointment,  on  bankruptcy,  to  the  court. 

'q)  See  Be  AdamSylL,  B.,  12  Oh.  D.  634. 

r)  Turner  v.  Maule,  15  Jur.  761. 

[»)  See  Be  Watts,  9  Ha.  106 ;  T%i/rner  v.  Maule,  15  Jur.  761 ; 
Be  Bignold,  L.  E.,  7  Ch.  Ap.  223. 

it)  Be  East,  L.  E.,  8  Ch.  Ap.  735. 

lu)  Conveyancing  and  Law  of  Property  Act,  1881,  s.  31,. 

8UD-B.  4. 
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^.  Where  the  new  trustee  is  appointed  sub- 
sequently to  the  31st  December,  1881, 
the  deed  by  which  he  is  appointed  may 
contain  a  declaration  by  the  appointor, 
to  the  effect  that  any  estate  or  interest 
in  any  land,  or  in  any  chattels,  or  the 
right  to  recover  and  receive  any  chose 
in  action,  subject  to  the  trust,  shall  vest 
in  the  persons  who,  by  virtue  of  the 
deed,  became  and  are  the  trustees.  Such 
a  declaration,  without  any  conveyance 
or  assignment,  operates  to  vest  such 
estate,  interest  or  right  in  those  persons 
as  joint  tenants,  with  the  exception  of 
the  legal  estate  in  (1)  copyholds  or 
customary  lands,  (2)  lands  held  by  way 
of  mortgage  for  securing  money  subject 
to  the  trust,  and  (3)  shares,  stocks, 
annuities  or  property  only  transferable 
in  the  books  kept  by  a  company  or  other 
body,  or  in  manner  prescribed  by  or 
imder  act  of  parliament  (x). 

y.  Where  a  trustee  retires  under  the  pro- 
visions set  forth  in  Article  p8,  supra, 
a  similar  declaration,  made  by  the  re- 
tiring and  contintiing  trustees,  and  by 


ice)  Conveyancing  and  Law  of  Property  Act,  1881,  s.  34, 
)-ss.  1  &  3. 
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the  other  person  (if  any)  empowered  to 
appoint  new  trustees,  will  vest  the  trust 
property  (save  as  aforesaid)  in  the  con- 
tinuing trustees  alone,  as  joint  tenants  (y). 
5.  Where  none  of  the  foregoing  means  are 
feasible,  application  may  be  made,  by 
petition,  to  the  Chancery  Division  of 
the  High  Court  of  Justice  (or,  in  case  of 
limacy  or  unsoundness  of  mind,  to  the 
Lord  Chancellor  or  Lords  Justices),  for 
a  vesting  order  under  the  provisions  of 
the  Trustee  Acts,  1850  and  1852,  in  any 
of  the  following  cases  (^),  viz. — 

(1)  Where  a  lunatic  or  person  of  un- 
sound mind,  or  an  infant,  or  person  out 
of  the  jurisdiction,  or  a  person  who 
cannot  be  found,  or  about  whom  it  is 
imcertain  whether  he  be  living  or  dead, 
is  seised  or  possessed  as  trustee  of  lands, 
or  of  a  contingent  right  therein,  or  (solely 
or  jointly)  of  stock  or  a  chose  in  action  ; 

(2)  Where  it  is  not  known  which  of 
several  trustees  of  land  was  the  survivor, 
or  where  a  trustee  of  land  has  died  in- 
testate and  without  leaving  an  heir,  or 


(y)  Ibid,  sub-s.  2. 

(a)  See  13  &  14  Vict.  c.  60,  ss.  3—16,  22,  23,  24  and  25, 
and  15  &  16  Yict.  c.  55,  ss.  2,  3,  4  and  5. 
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where  such  heir  or  a  devisee  of  trust 
estates  is  not  known,  or  where  stock  is. 
standing  in  the  name  of  a  deceased 
person  whose  personal  representative  is 
a  lunatic  or  person  of  unsound  mind,  or 
where  a  chose  in  action  is  vested  in  such 
personal  representative ; 

(3)  Where  lands  are  subject  to  a  con- 
tingent right  in  any  unborn  person  or 
class  of  persons,  who,  upon  coming  into 
existence,  would  become  seised  or  pos- 
sessed thereof  upon  any  trust ; 

(4)  Where  trustees  of  lands  or  stock 
refuse  to  convey  such  lands,  or  transfer 
such  stock,  for  twenty-eight  days  after 
demand  made  by  a  person  entitled  to 
require  the  same. 

€.  In  any  case  not  covered  by  the  fore- 
going, the  property,  of  whatever  kind  it 
may  consist,  may  be  vested  by  an  appli-^ 
cation  to  the  court  to  re-appoint  the  new 
trustees,  and  vest  the  trust  property  in 
them  under  Article  72  (a). 

Obs. — 1.  Before  the  year  1882,  difficulties  used 
frequently  to  arise  in  relation  to  the  vesting  of  the 
trust  property  on  the  appointment  of  new  trustees,. 


(a)  See  Re  Eathhone,  L.  E.,  2  Oh.  D.  483 ;  Re  DoilgleieK 
L.  E.,  4  Ch.  D.  143;  Re  Crowe(No.  2),  L.  E.,  14  Oh.  D.  610. 
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owing  to  the  fact  that  the  legal  estate  could  only  be 
transferred  by  the  persons  in  whom  it  was  legally 
vested,  or  by  a  vesting  order  of  the  court,  which 
latter  was  of  course  expensive.  For  instance,  a 
trustee  might  leave  the  country  permanently,  or 
become  a  lunatic,  or  (being  a  sole  trustee)  die  in- 
testate and  without  any  heir.  The  legal  estate  being 
vested  in  him,  could  only  be  got  out  of  him  by  a 
duly  executed  conveyance  or  assignment,  or  by  an 
-order  of  the  court ;  and  as  the  former  could  not  be 
obtained,  the  latter  became  a  matter  of  necessity. 
The  new  law,  however  (stated  in  sub-clauses^  andy), 
in  a  great  measure  obviates  this  difficulty  for  the 
future,  although  not  completely;  for  it  does  not 
apply  to  all  kinds  of  property,  so  that  applications 
to  the  court  for  vesting  orders  will  still  have  to  be 
made  in  many  cases.  It  will  be  perceived  that  the 
declaration  must  be  contained  in  the  deed  by  which 
the  trustee  is  appomted. 

2.  With  regard  to  property  which  does  not  pass 
by  a  vesting  declaration,  copyholds  must  be  vested 
by  surrender  and  admittance,  in  the  usual  way. 
iL^  ™  mv«i.blj.  te^erred  wittout  di 
closing  the  trust,  so  as  to  keep  it  off  the  face  of  the 
mortgagor's  title.  Stocks,  shares,  &c.,  are  transferred 
lay  deed  of  transfer,  duly  registered  with  the  bank 
or  company. 

3.  Where  it  is  necessary  to  apply  to  the  court  for 
a  vesting  order,  it  is  done  by  petition ;  but  the  prac- 
tice under  the  Trustee  Acts  is  of  too  special  a  nature 
to  be  treated  of  in  a  work  of  this  size  and  scope,  and 
the  reader  is  therefore  referred  to  the  last  edition  of 
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Darnell's  Chancery  IVactioe,  and  to  Messrs.  Morgan 
and  Chute's  Chancery  Acts  and  Orders. 


Art.  72. — Appointment  of  new  Trustees  hy  the  Court. 

a.  Whenever  it  is  expedient  to  appoint  a 
trustee  or  trustees,  whether  of  a  settle- 
ment of  which  no  trustees  were  ori- 
ginally appointed  (i),  or  the  original 
trustees  of  which  have  died,  retired  or 
been  removed,  and  it  is  found  inexpe- 
dient, difficult  or  impracticable  to  do  so 
without  the  assistance  of  the  court,  the 
court  may,  on  petition,  appoint  a  trustee 
or  trustees  (c),  and  may,  by  order,  vest  in 
such  new  trustees  or  trustee  any  lands  (d) 
subject  to  the  trust  (e)y  and  the  right  to 
call  for  the  transfer  of  any  stock,  or  to 
receive  the  dividends  thereof,  and  the 
right  to  sue  for  and  recover  any  chose 
in  action,  or  any  interest  in  respect 
thereof  (/). 

/3.  Application  should  only  be  made  to  the 

(6)  Dodkin  v.  Brunt,  L.  E.,  6  Eq.  680;  D*Adhemar  v. 
Bertrandy  35  B.  19 ;  and  see  15  &  16  Vict.  c.  55,  s.  9. 

(c)  13  &  14  Vict.  c.  60,  88.  32,  33. 

(d)  Quaere,  leaseholds;  see  Be  Mundel,  6  Jiir.,  N.  S.  880; 
and  Be  Bohinsoriy  9  Jur.,  N.  S.  885. 

(e)  13  &  14  Vict.  c.  60,  s.  34. 
(/)  Ibid.  s.  35. 
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court  where  it  is  otherwise  impossible  to 
appoint  new  trustees  (ff). 
y.  When  ihe  court  appoints  new  trustees 
it  fills  up  all  vacancies,  unless  there  are 
exceptional  circumstances  (h). 

Illxjst.— 1.  Thus,  if  a  last  surviving  or  sole 
trustee  die  intestate,  and  leave  no  personal  estate,  so 
that  no  one  can  take  out  letters  of  administration  to 
fiiTD,  and  no  one  is  named  in  the  settlement  to 
appoint  new  trustees,  it  would  still  be  necessary  to 
apply  to  the  court  under  this  Article,  The  applica- 
tion is  by  petition,  for  the  practice  as  to  which  the 
reader  is  referred  to  works  treating  of  the  practice  of 
the  Chancery  Division  of  the  High  Court. 

2.  Where  a  trustee  has  become,  through  old  age 
and  infirmity,  incapable  of  acting  in  the  trust,  the 
court  has  under  this  article  appointed  a  new  one  in 
his  place  (a). 


Art.  73. — Severance  of  Trust  on  appointment  oj  neio 

Trustees. 

a.  Since  the  31st  December,  1881,  on  an 
appointment  of  new  trustees,  a  separate 
set  of  trustees  may  be  appointed  for  any 
part  of  the  trust  property,  held  on  trusts 


(g)  Re  Gibbons,  30  W.  E.  287. 


[h)  Be  Nash,  L.  E.,  16  Ch.  D.  503;  Be  Colyer,  50  L.  J., 
Ch.  79. 
(t)  Be  Lemann,  L.  E.,  22  Ch.  D.  633. 
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distinct  from  those  relating  to  any  other 
part  or  parts  of  the  trust  property ;  or 
if  only  one  trustee  was  originally  ap- 
pointed, then  one  separate  trustee  may 
be  so  appointed  for  the  first-mentioned 
part  (k). 
/3.  Before  the  above-mentioned  date,  a  trust 
could  be  severed  by  the  court  (Z);  but 
(semble)  not  otherwise,  except  by  consent 
of  all  the  cestuis  que  trusts. 

Illust. — ^Thus,if  a  testator  gives  real  and  personal 
estate  to  trustees,  upon  trust  to  pay  the  income  to 
A.  during  her  Ufe,  aad  after  her  death  to  sell  and 
divide  the  proceeds  into  two  parts,  and  to  hold  one 
of  such  parts  in  trust  for  A.'s  daughter,  Maiy,  for 
life,  vdth  remainder  for  her  children,  and  the  other 
of  such  parts  in  trust  for  A.'s  daughter  Ann,  for  Ufe, 
with  remainder  to  her  children,  then  upon  the  death 
of  A.,  and  the  appointment  of  new  trustees,  separate 
sets  of  trustees  may  now  be  appointed  in  respect  of 
Mary's  and  Ann's  respective  shares. 

(A;)  Conveyancing  Act,  1882,  sect.  5, 
(I)  Cooper  V.  Toddy  29  W.  E,  502, 
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SUB-DIVISION  vn. 

The  Protection  and  Reuep  accoeded 

TO  Trustees. 

Art.  74.  Beimburaement 
,,    75.  Protection  against  acta  of  Co-trustee, 


76.  Concurrence  of  or  Bdease  by  Ctstuis  que  Trusts* 
71,  Laches  of  the  Cestuis  que  Trusts, 
78.  Entitled  to  he  indemnified  by  a  Party  who  has  gained 
by  Breach  of  Trust, 
,,    79.  Bigiht  to  Discharge, 
,,    80.  Advice  of  a  Judge, 

,y    81.  When  entitled  to  pay  into  Court  or  to  seek  its  adminis- 
trative assistance. 


Art.  74. — Eeimbursement  of  EapenseB, 

Whether  the  settlement  provides  for  the 
reimbursement  of  the  trustee's  expenses 
or  not,  he  is  entitled  to  be  reimbursed 
all  expenses  which  he  has  properly  paid  or 
incurred  in  the  execution  of  the  trust  {a). 
Such  expenses,  as  between  the  cestuis  que 
trusts,  are  payable  out  of  the  capital  of 
the  trust  property  (i)j  but  until  they  are 
paid  the  trustee  has  a  lien  for  them,  both 

Sa)  Worral  v.  Harford^  8  V.  8 ;  Morrison  v.  Morrison^  4  K. 
r.  458. 
(6)  Carter  v.  Seabright,  26  B.  376. 

IJ  X 
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capital  and  income  (<?).  The  question  af^ 
to  what  expenses  are,  and  what  are  not, 
properly  incurred,  depends  upon  the  cir- 
cumstances of  each  particular  case  (d). 

Illust. — 1.  Thus,  in  Bennett  v.  Wyndham  (^),  a 
trustee,  in  the  due  execution  of  his  trust,  directed 
a  bailiff,  employed  on  the  trust  property,  to  have^ 
certain  trees  felled.  The  baiUff  ordered  the  wood- 
cutters usually  employed  on  the  property  to  fell  the 
trees,  in  doing  which  they  negligently  allowed  a 
bough  to  fall  on  to  a  passer-by,  who,  being  injured, 
recovered  heavy  damages  from  the  trustee  in 
a  court  of  law.  These  damages  were,  howevfer, 
allowed  to  the  trustee  out  of  the  trust  property,  tha 
Lord  Justice  Kaight  Bruce  saying :  "  The  trustee  in 
this  case  seems  to  have  meant  well,  to  have  acted 
with  due  diligence,  and  to  have  employed  a  proper 
agexit  to  do  an  act,  the  directing  which  to  be  done 
was  within  the  due  discharge  of  his  duty.  The 
agent  makes  a  mistake,  the  consequences  of  which 
subject  the  trustee  to  legal  Habihty  to  a  third  party. 
I  am  of  opinion  that  this  liability  ought,  as  between 
the  trustee  and  the  estate,  to  be  borne  by  the  estate.''^ 

2.  So  where  a  trustee  of  shares  has  been  obliged 
to  pay  calls  upon  them  he  is  entitled  to  be  reim- 
bursed (/). 

II  ■!■■  I  !■  !!■  .  IM    1,^1  'l  m  M^M  Mill     ^^      HI  11       ■     ■    ■■■■!  __^_^.^_^^_^_^_^^____  _    , 

ic)  Siott  V.  Milne f  L.  E,,  25  Ch.  D.  710 ;  Ex  parte  James , 
K  &  0.  272  ;  Ex  parte  Chippendale,  4  D.,  M.  &  G.  19 ;  and 
/see  Walters  v.  Woodbridge,  L.  E.,  7  Oh.  Div.  504, 
(d)  Leedham  v.  Chawner^  4  K.  &  J.  458. 
\e)  4  D.,  F.  &  J.  259. 

(/)  James  v.  May,  L.  fi.,  6  H.  L.  328 ;  Re  National  Finance 
Co.,  L.  E.,  3  Ch.  App.  791. 
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3.  So,  again,  a  trustee  or  executor  will  be  allowed 
the  amount  of  a  solicitor's  bill  of  costs  whicli  he 
has  paid  for  services  rendered  in  the  matter  of  the 
trust  {g),  Howeyer,  xmder  the  Solicitors  Act  (6  &  7 
Vict.  0.  73,  s.  39),  cestuis  que  trusts  may,  at  the 
discretion  of  the  court,  obtain  an  order  to  tax  the 
costs  of  the  trustee's  solicitor.  Even  before  that  act, 
if  the  trustee  paid  the  solicitor's  bill  without  taxation, 
the  cestuis  que  trusts  had  a  right  to  have  the  bill 
referred  to  a  master  "  to  be  moderated ; "  and  if,  on 
such  reference,  the  charges  were  reduced,  they  were 
disallowed  the  trustee,  and  he  was  left  to  get  them 
back,  if  he  could,  from  the  solicitor  [h). 

4.  But  where  a  receiver  (who  is,  of  course,  a  trustee) 
made  several  journeys  to  Paris,  in  order  that  he 
might  be  present  at  the  hearing  of  a  suit  brought  in 
the  French  courts  in  relation  to  the  trust  property, 
and  it  appeared  that  his  presence  was  wholly  needless, 
the  whole  question  being  one  of  French  law,  and  not 
of  fact,  his  travelling  expenses  were  disallowed,  on 
the  ground  that  they  were  under  the  circumstances 
improperly  incurred  (i). 

5.  And  so  where  trustees  attempted,  at  the  solicita- 
tion of  their  cestuis  que  trusts,  some  of  whom  were 
married  women  tcithout  power  of  anticipation^  to  sell 
the  trust  property  before  the  date  named  in  the 
settlement,  it  was  held  that  they  were  not  entitled 
to  be  indemnified  against  the  costs  of  an  action  for 


(g)  Macnamara  v.  Jones,  Dick.  587. 
{h)  Johnson  v.  Td/ord,  3  Buss.  477 ;  Langford  v.  Mahoney^ 
4  1).  &  War.  110. 

(t)  Malcolm  Y/o'Callaghan,  3  M.  &  C.  62. 

x2 
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speoiflo  perf ormanoe  brought   against  them  by  the 
purohaser  (t). 

6.  Again,  a  trustee,  although  entitled  to  obtain 
legal  advice  in  relation  to  the  execution  of  the  trust, 
is  not  entitled,  out  of  an  excess  of  caution,  to  charge 
the  estate  with  unnecessary  legal  proceedings.  For 
instance,  on  retirement,  he  is  not  entitled  to  have 
an  attested  copy  of  the  settlement,  or  of  the  appoint- 
ment of  new  trustees,  made  at  the  expense  of  the 
estate  (j). 

Art.  75. — Protection  against  the  Acts  of  Co-trustee. 

A  trustee  is  not  answerable  for  the  receipts, 
acts,  or  defaults  of  his  co-trustee  (/r),  save 
only— 

«.  Where  he  has  handed  the  trust  property 
to  him  without  seeing  to  its  proper  ap- 
plication. 

^.  Where  he  allows  him  to  receive  the  trust 
property  without  making  due  inquiry  as 
to  his  dealing  with  it. 

y.  Where  he  becomes  aware  of  a  breach  of 
trust,  either  committed  or  meditated, 
and  abstains  from  taking  the  needful 
steps  to  obtain  restitution  and  redress, 
or  to  prevent  the  meditated  wrong. 

And  even  in  these  three  cases  he  may,  by 

it)   LeedhamY*  ChawneVy  supra. 
j)  Water  v.  Andersoriy  11  Ha.  301. 

{Jc)  Dawson  v.  Clarke,  18  V.  254;  and  as  to  settlements 
made  since,  see  22  &  23  Vict.  c.  85,  s.  31. 
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express  declaration  in  the  settlement,  be 
made  irresponsible  (I). 

Illust. — !•  Thus,  in  the  case  of  Wilkim  v. 
Sogg  (m),  which  now  governs  the  subject,  a  testatrix, 
after  appointing  three  trustees,  declared  that  each 
of  them  should  be  answerable  only  for  losses  arising 
from  his  own  default,  and  not  for  involuntary  acts 
or  for  the  acts  or  defaults  of  his  co-trustee;  and 
particularly  that  any  trustee  who  should  i)ay  over 
to  his  co-trustees,  or  should  do  or  concur  in  any 
act  enabling  his  co-trustees  to  receive  any  monies  for 
the  general  purposes  of  her  will,  should  not  be  obliged 
to  see  to  the  due  application  thereof,  nor  should  such 
trustee  be  subsequently  rendered  liable  by  any  express 
notice  or  intimation  of  the  actual  misapplication  of 
the  same  monies.  The  three  trustees  joined  in  sign- 
ing and  giving  receipts  to  two  insurance  companies 
for  two  sums  of  money  paid  by  them,  but  two  of  the 
trustees  permitted  their  co-trustee  to  obtain  the  money 
without  ascertaining  whether  he  had  invested  it. 
This  trustee  havingmisapplied  it,  it  was  sought  to  make 
his  co-trustees  responsible ;  but  Lord  Westbury  held 
that  they  were  not,  saying :  "  There  are  three  modes 
in  which  a  trustee  would  become  liable  according  to 
the  ordinary  rules  of  law — ^first,  where,  being  the 
recipient,  he  hands  over  the  money  without  securing 
its  due  application ;  secondly,  where  he  allows  a  co- 

{I)  As  to  the  whole  of  the  article,  see  judgment  of  Westboiy , 
L.  0.,  in  WilUna  v.  Hogg^  3  Giff.  116 ;  8  Jur.,  N.  S.  26 ;  and 
see  also  Dix  v.  Burford^  19  B.  409 ;  Mucklow  v.  Fuller ,  Jac. 
198;  BrumHdgey,  Brumridge,  27  B.  5. 

(m)  Supra. 
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trustee  to  receive  money  without  making  due  inquiry 
as  to  his  dealing  with  it;  and  thirdly,  where  he 
becomes  aware  of  a  breach  of  trust,  either  committed 
01*  meditated,  and  abstains  from  taking  the  needful 
^ps  to  obtain  restitution  or  redress.  The  framer  of 
the  clause  under  examination  knew  these  three  rules, 
and  used  words  sufficient  to  meet  all  these  cases. 
There  remained,  therefore,  only  personal  misconduct, 
in  respect  of  which  a  trustee  acting  under  this  will 
would  be  responsible.  He  would  still  be  answerable 
for  collusion  if  he  handed  over  trust  money  to  his 
co-trustee  with  reasonable  ground  for  believing  or 
suspecting  that  that  trustee  would  commit  a  breach  of 
trust;  but  no  such  case  as  this  was  made  by  the 
biU.^^ 

2.  In  the  recent  case  of  Pass  v.  Dundas  (w),  the 
settlement  contained  a  similar  protective  clause  to 
that  stated  in  the  last  illustration.  Part  of  the  trust 
estate  consisted  of  a  business,  and  one  of  the  trustees 
authorized  his  co-trustee  to  draw  money  out  of  the 
bank  for  the  purposes  of  the  business,  which  money 
the  co-trustee  misapplied.  It  was  held,  that  imder 
the  words  of  the  clause,  the  trustee  was  protected. 
, — _ —  > 

{n)  29  W.  E.  332. 
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Art.  76. — Concurrence  of  or  Release  by  the  Cestuis 

qm  trusts. 

A  cestui  que  trust  who  has  assented  to,  or 
concurred  in,  a  breach  of  trust  (o),  or  who 
has  subsequently  released  or  confirmed 
it  (p)y  cannot  afterwards  charge  the  trus- 
tees with  it :  Provided-— 

a.  That  the  cestui  que  trust  was  sui  juris 
at  the  date  of  such  assent  or  release  (q) ; 

^.  That  he  had  full  knowledge  of  the  facts 
and  knew  what  he  was  doing  (r),  and 
the  legal  effect  thereof  («); 

V.  That  no  undue  influence  was  brought 
to  bear  upon  him  in  order  to  extort  the 
assent  or  release  (t). 

A  cestui  que  trust,  however,  who  is  not 
sui  juris,  and  who  concurs  in  a  breach 

(o)  Brice  v.  Stokea,  11  V.  319 ;  Wilkinson  v.  Parry ^  4  Euss. 
272 ;  Nail  v.  Punter,  5  Sim.  555 ;  Life  Association  of  Scotland 
V.  Siddaly  3  De  G-.,  F.  &  J.  58 ;  Walker  v.  Symonds,  3  Sw.  64. 

{p)  French Y»  Ilohson,  9  V.  103 ;  Wilkinson  v.  Parry y  supra; 
Creswell  v.  Dewell,  4  Giff.  465. 

[q)  Underwood  v.  Stevens,  1  Mer.  717 ;  Leach  v.  Leach^  10 
V.  517 ;  Lord  Montford  v.  Cadogan,  19  V.  9. 


V.  Melhuish,  2  D.  J.  &  8.  288. 

{s)  Cockerill  v.  Cholmeley,  supra ;  Marker  v.  Marker,  9  Ha. 
16;  Burrows  v.  Walls,  5  D.,  M.  &  G.  254;  Stafford  v.  Sta/^ 
Jord,  1  D.  &  J.  202 ;  Strange  v.  Fooks,  supra. 

{t)  Bowles  y.  Stewart,  1  Soh.  &  Lef .  226 ;  Chesterfield  v. 
Janssen,  2  Y.  158. 
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of  trust,  will  be  prohibited  from  after- 
wards charging  the  trustees,  if  he  employ 
fraud  (u) ;  but  a  married  woman  without 
power  of  alienation  (a;)  can  under  no  cir- 
cumstances so  concur  in,  or  procure,  a 
breach  of  trust  as  to  estop  herself  from 
afterwards  making  the  trustee  respon- 
sible. 

Illust. — 1.  Stock  was  settled  on  a  married  woman 
for  her  separate  use  for  life,  with  a  power  of  appoint- 
ment by  wiU.  TKe  trustees,  at  the  instance  of  the 
husband,  sold  out  the  stock  and  paid  the  proceeds  to 
him.  The  wife  filed  a  bill  to  compel  the  trustees  to 
replace  the  stock,  and  obtained  a  decree,  imder  which 
the  trustees  transferred  part  of  the  stock  into  court, 
and  were  allowed  time  to  retransfer  the  remainder. 
The  wife  then  died,  having  by  her  will  appointed 
the  stock  to  the  husband.  He  then  filed  a  bill 
against  the  trustees,  claiming  the  stock  under  the 
appointment,  and  praying  for  the  same  reKef  as  his 
wife  might  have  had.  It  is  needless  to  say  that  his 
claim  was  promptly  rejected  (y). 

2.  A  formal  release  imder  seal,  or  an  express  con- 
firmation, will  of  course  estop  a  cestui  que  trust  from 
instituting  subsequent  proceedings;  and  it  would  seem 
that  any  positive  act  or  expression  indicative  of  a 

(u)  Lord  Mont/ord  v.  Cadogan,  supra;  Sharpe  v.  Foy,  L.  E., 
4  Ch.  35;  Be  Lush,  ibid.  591. 

{x)  Arnold  v.  WbodhavM,  L.  E.,  16  Eq.  33;  Stanley  v. 
8Umley,  L.  E.,  7  Oh.  Div.  589. 

(y)  Nail  v.  Punter ,  5  Sim.  555. 
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clear  intention  to  waive  a  breach  of  trust,  will,  ^f 
supported  by  valuable  consideration  {however  slight)^  be 
equivalent  to  a  release  (2). 

3.  An  infant  cannot  lose  his  right  to  relief, 
either  by  concurrence  or  release. 

4.  Where  property  was  settled,  before  the  Married 
Women's  Property  Act  1882,  upon  a  married 
woman  simply,  and  not  to  her  separate  use  (in 
which  latter  case  she  is  in  the  same  position  as  a  feme 
sole  {a) ),  or  where  it  is  settled  to  her  separate  use 
but  she  is  restrained  from  alienating  or  anticipating 
it  {b)y  she  is  not  competent  to  consent  to,  or  to  release,. 
a  breach  of  trust ;  and  her  concurrence  or  release  will 
afford  no  protection  to  the  trustee.  For  instance, 
where  money  is  settled  upon  a  husband  for  life,  with 
remainder  to  his  wife  for  life  or  absolutely,  her  con- 
currence in  a  breach  of  trust  during  the  life  of  her 
husband  would  have  no  effect.  Neither  would  it  if 
she  were  the  tenant  in  possession  for  her  separate 
use  if  she  were  restrained  from  anticipation ;  for,  as 
was  said  by  Vice-Chancellor  Malins  in  Stanley  v. 
Stanley  (c),  "In  no  case,  and  by  no  device  whatever, 
can  the  restraint  upon  anticipation  be  evaded."  The 
principle  was  very  vigorously  expressed  by  Lord 
Langdale  in  Tyler  v.  Tyler  {d),m  a  passage  which 

(2)  See  8tackhou6e  v«  Barnston,  10  V.  466 ;  per  Sir  W.  Grant ; 
and  Farrant  v.  Blanchford,  11  W.  E.  178;  and  Lew.  755. 

(a)  Brewer  v.  Stvirlea,  2  Sm.  &  G.  219;  FletcJier  v.  Oreeriy 
33  B.  426;  Butler  v.  Comptoriy  L.  E.,  7  Eq.  16;  Jones  v. 
Higgina,  L.  E.,  2  Eq.  538;  Taylor  v.  Cartwright,  L.  E.,  14 
Eq.  175. 

lb)  Stanley  v.  Stanley,  L.  E.,  7  Gh.  Div.  589. 

[cj  Supra. 
I)  3  fi.  563. 
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ought  to  be  leaxnt  by  heart  by  every  trustee.  "  We 
find/^  said  his  lordship,  "  a  married  woman  throwing 
herself  at  the  feet  of  the  trustee,  begging  and  en- 
treating him  to  advance  a  sum  of  money  out  of  the 
trust  fund,  to  save  her  husband  and  her  family  from 
utter  ruin,  and  making  out  a  most  plausible  case  for 
that  purpose.  His  compassionate  feelings  are  worked 
upon,  he  raises  and  advances  the  money;  the  object 
for  which  it  was  given  entirely  fails,  the  husband 
becomes  bankrupt,  and  in  a  few  months  the  very 
^ame  woman  who  induced  the  trustee  to  do  this,  files 
a  bill  in  the  Court  of  Chancery  to  compel  him  to 
make  good  that  loss  to  the  trust.  These  are  cases 
which,  when  they  happen,  shock  everybody's  feelings 
at  the  time ;  but  it  is  necessary  that  relief  should  be 
given  in  such  cases^  for  if  relief  were  not  giveny  and  if 
such  rights  were  not  strictly  maintained^  no  such  thing 
<is  a  trust  could  ever  be  preserved.^^ 

5.  A  married  woman  is,  however,  legally  respon- 
sible for  a  fraud,  and  her  ordinary  incapacity  will  not 
avail  her ;  but  if  the  property  were  settled  upon  her 
without  power  of  anticipation^  her  £raud  will  not  pre- 
judice her  (c).  A  settlement  was  made  on  the  mar- 
riage of  a  female  infant,  whereby  the  husband  cove- 
nanted to  induce  her  to  settle  her  real  estate  upon 
attaining  twenty-one,  and  to  concur  in  such  settle- 
ment himself.  He  neglected  to  do  so  however,  and 
they  subsequently  mortgaged  the  real  estate,  but  the 
mortgagee  had  no  notice  of  the  covenant  until  just 
hefore  the  deed  was  acknowledged.    It  was  held, 

{e)  Stanley  v.  Stanley,  supra. 
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that  the  wife's  fraud  in  not  disclosing  the  existence 
•of  the  settlement  bound  her  estate,  and  bound  her 
not  to  consent  to  the  settlement  which  the  husband 
had  covenanted  that  he  would  induce  her  to  settle  (/). 


Art.  77. — Laches  of  the  Cestuis  que  Trusts  when  a  Bar 

to  Belief. 

The  Statutes  of  Limitation  do  not  apply  to 
declared  trusts  (^)  (except  where  they 
are  created  by  way  of  a  charge  on  real 
estate  (A),  unconnected  with  a  duty  {i)  ), 
nor  to  trusts  which  on  the  face  of  a  written 
instrument  are  resulting  trusts  {k\  nor  to 
trusts  created  by  the  court  {l\  although 
they  are  applicable  to  other  constructive 
trusts  (m).  But  in  taking  an  account 
for  the  purpose  of  charging  a  trustee 
with  personal  liability,  every  fair  allow- 
ance ought  to  be  made  in  his  favour  if 
it  can  be  shown  that  he  acted  bon&  fide, 


(/)  Sharp  v.  Foyy  L.  B.,  4  Ch.  85 ;  and  see  Re  Lttah,  ibi3. 
"091 

(^)  3  &  4  Will.  4,  c.  27,  s.  25,  and  Jud.  Act,  1873 ;  and 
see  also  37  &  38  Vict.  c.  57,  s.  10,  and  Judicature  Act  (Irish), 
«.  28,  sub-s.  2. 

'h)  Banner  v.  Berridgty  L.  E.,  18  Ch.  D.  254. 

[%)  3  &  4  Will.  4,  c.  27,  s.  40. 

[h)  Lew.  719;  SaUer  v.  Cavanagh,  1  Dr.  &  W.  668 ;  Mut- 
low  v.  Bigg,  L.  E.,  18  Eq.  246. 

il)  Seagram  v.  Tick,  L.  E.,  18  Ch.  D.  296. 

(m)  Beckford  v.  Wade,  17  V.  97 ;  Teire  v.  Feire,  I  Dr.  37U 
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and  that  the  claim  sought  to  be  enforced  1 

is  one  which  arose  many  years  ago,  of 
the  natm'e  and  particulars  of  which  the 
cestui  que  trust  was,  at  the  time  when 
it  arose,  perfectly  cognizant,  and  which 
he  has  taken  no  steps  to  enforce  (w). 

Illtjst.— 1.  If  land  be  devised  to  a  person  upon 
trust  to  receive  the  rents  and  thereout  to  pay  certain 
annuities,  the  surplus  rents  result  to  the  heir-at-' 
law  upon  the  face  of  the  instilment,  and  the  heir- 
at-law  is  therefore  not  statute-barred  by  any  length 
of  possession  of  the  trustee  {o). 

2.  But  a  resulting  or  other  constructive  trusty 
depending  upon  evidence  dehors  the  written  instru- 
ment, is  within  the  statute  (p) ;  and  so  a  tenant  for 
life  of  leaseholds  who  renews  in  his  own  name  (^),  or 
a  mortgagee  in  possession  (even  though  the  mortgage 
is  in  the  form  of  a  trust)  (r),  is  entitled  to  the  benefit 
of  the  statute. 

3.  Simple  charges  are,  however,  expressly  pro- 
vided for  by  the  statutes  (s).  Where,  however,  a 
charge  is  so  coupled  with  a  trust  as  to  be  in  reality  a 
trust  itself,  the  statutes  do  not  apply.  For  instance, 
where  a  testator  charges  his  property  with  payment 

(w)  See  per  Westbury,  L.  C,  in  McDonnell  v.  White^ 
11  H.  L.  0.  570;  Thompson  Y.  Eaatiuood,  L.  E.,  2  Ap.  Ca. 
215;  Bright  v.  Legerton,  2  D.,  P.  &  J.  606. 

(o)  Salter  v.  Cavanagh,  supra. 

U)  Beckford  v.  Wade,  17  V.  97. 

(q)  Fetre  v.  Fetre,  supra. 

(r)  Locking  v.  Farker,  L.  B.,  8  Ch.  30. 

(«)  3  &  4  WiU.  4,  c.  27,  s.  40. 
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of  his  debts,  and  imposes  an  obligation  on  the  devisee 
to  exert  himself  actively  in  paying  the  debts,  the  case 
will  not  fall  within  the  statutes  {t). 

4.  An  estate  is  devised  to  A.  and  his  heirs,  charged 
with  the  payment  of  500/.  to  B.  and  0.  upon  certain 
trusts.  Here,  as  between  A.  and  the  two  trustees, 
there  is  a  mere  chcLrge ;  but  as  between  the  trustees 
and  their  cestuis  que  trusts  there  is  a  trust  {u). 

5.  As  has  been  stated,  even  a  cestui  que  trust  of  a 
declared  trust  may  disentitle  himself  to  relief  by 
-great  laches.  Thus  A.,  being  greatly  in  debt, 
executed  a  deed  of  trust  for  the  benefit  of  his  cre- 
•ditors,  and  among  the  property  was  the  benefit  of  a 
lease  for  lives,  renewable  for  ever,  on  which  the  rent 
reserved  was  a  high  rack  rent.  The  tenant  imder 
this  lease  complained,  and  the  trustee,  with  the  know- 
ledge but  without  the  consent  of  A.  (but  with  the 
consent  and  approbation  of  A.'s  brother,  who  had 
the  management  of  A.'s  affairs),  accepted  a  reduced 
rent.  A.  complained  of  the  abatement,  but  took 
no  steps  to  put  an  end  to  it  for  some  years.  It 
was  held  that  after  the  expiration  of  the  trust, 
the  trustee  could  not  be  called  upon  to  make  up  the 
deficiency  (w). 

6.  So  where,  with  full  knowledge  of  a  breach  of 
trust,  no  step  was  taken  for  thirty-eight  years,  it  was 
held  that  the  cestuis  que  trusts  had  lost  their  right  to 
make  any  claim  {x). 


[<)  Hunt  V.  Bateman^  10  Ir.  Eep.  360. 

lu)  Lew.  721. 

w)  McDonnell  v.  WhiUy  supra. 

^x)  Sleeman  v.  Wilson,  L.  B.,  13  Eq.  36. 
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7.  So  again,  in  Jones  v.  Higgins  (y),  it  was  declared 
in  a  marriage  settlement,  that  a  sum  of  money,  then 
in  the  hands  of  the  lady's  brother,  should  be  held  by 
three  trustees,  one  of  whom  was  the  brother,  upon 
trust,  at  the  request  in  writing  of  the  lady,  to  pay  to* 
her  the  whole  or  any  part  absolutely ;  and  until  such 
request,  upon  trust,  when  and  as  the  same  should 
come  into  their  bauds,  to  invest  the  same,  and  pay 
the  interest  to  the  wife  for  life  for  her  separate  use,. 
and  after  her  decease  as  she  should  by  will  appoint,, 
and  in  default  of  appointment,  to  her  husband.  The- 
money  was  allowed  to  remain  for  thirteen  years  in 
the  hands  of  the  brother,  who  paid  the  interest  to 
the  husband,  and  also  paid  him  part  of  the  principal, 
with  the  wife's  knowledge.  The  husband  died^ 
the  brother  became  insolvent,  and  the  wife  filed  a 
bill  against  the  trustees;  but  it  was  held,  that 
although  the  trustees  had  been  guilty  of  a  breach  of 
trust,  the  wife  was  debarred  from  relief  on  account  of 
her  long  acquiescence.  However,  a  wife's  long  acqui* 
escence  in  the  payment  of  her  separate  income  to  her 
husband,  does  not  excuse  the  trustee  paying  him  the 
capital  (2). 

8.  But,  although  long  acquiescence  is  a  bar 
to  relief,  the  reason  for  holding  so  is,  that  the 
few*  of  lying  by  for  a  considerable  period,  is  evidence 
of  an  intention  or  election  on  the  part  of  the  cestui 
que  trust,  not  to  exercise  his  strict  rights.  Con- 
sequently, where  the  circumstances  are  such  as  to 
afford  no  ground  for  any  such  presumption,  long 

^  I         I  - 

(y)  L.  E.,  2  Eq.  538. 

{%)  Dixon  V.  Dixon,  L.  E.,  9  Ch.  D.  687. 
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acquiesoenoe  will  be  no  bar  to  relief.  Thus,  in  the 
recent  case  of  lie  Cross ,  Harston  v.  Tenis<m{a)j  it 
was  held  that  a  cestui  que  trust,  who,  with  knowledge 
that  his  trustee  has  committed  a  breach  of  trust, 
obtains  from  him  a  part  only  of  that  to  which  he  is 
entitled,  does  not  thereby  waive  his  right  to  such 
further  relief  as  he  may  be  able  to  obtain,  unless  an 
intention  so  to'  do  can  be  clearly  inferred  from 
surrounding  circumstances.  There,  in  November, 
1860,  an  order  was  made  in  a  -suit  for  administering 
the  trusts  of  the  will  of  John  Cross,  to  which 
Hannah  Cross,  a  former  trustee,  was  defendant, 
directing  her  to  pay  into  court  a  certain  sum  of 
money  in  respect  of  breaches  of  trust  committed  in 
1843  and  1845.  Hannah  Cross,  to  avoid  payment, 
went  abroad ;  and  subsequently,  in  1863,  certain 
sums  to  which  she  was  entitled,  and  her  life  interest 
under  the  testator's  will,  were  ordered  to  be  im- 
pounded in  order  to  make  good  the  breaches  of  trust. 
She  returned  to  England  in  1870,  and  remained  here 
until  her  death  in  1880,  but  no  further  steps  were 
taken  against  her.  On  her  death,  however,  the 
surviving  trustee  of  the  will  of  John  Cross  brought 
an  action  against  her  executors,  for  the  purpose  of 
recovering  the  impaid  balance  of  the  sum  represent- 
ing the  breaches  of  trust;  and  it  was  held,  that, 
notwithstanding  the  lapse  of  time,  the  action  was 
not  an  attempt  to  enforce  a  stale  demand,  and  that 
the  cestuis  que  trusts  must  not  be  taken  to  have 
elected  to  abandon  their  claim  against  her,  and  to 
rest  content  with  impounding  her  life  interest. 

(a)  L.  E.,  20  Ch.  D.  109 ;  and  see  also  Tarrant  v.  Blanch^ 
ford,  11  W.  E.  178. 
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9.  However,  apart  from  intention,  wherever  it  is 
for  the  general  convenience   that  a  suit   in 

respect  of  a  long  dormant  grievance  should  be  dis- 
allowed, the  court  wiU  refuse  reUef  on  the  ground 
that  "  Expedit  reipuhlicce  ui  sit  finis  litium  "  (J).  For 
instance,  where  a  plaintiff  seeks  to  set  aside  a  pur- 
chase obtained  from  him  by  his  solicitor,  a  delay  of 
less  than  twenty  years  may  bar  the  right  to  relief,  if 
it  would  be  inconvenient  to  grant  it  (c).  So  where, 
in  an  action  for  an  account,  the  plaintiff  by  lying  by 
has  rendered  it  impossible  or  greatly  inconvenient 
for  the  defendant  to  render  the  account,  he  will  get 
no  relief  {d). 

Art.  78. — The  Gainer  hy  a  Breach  of  Trust  must  pro 

tanto  indemnify  Trustee, 

As  between  the  trustees  and  a  third  person 
who  has  reaped  the  benefit  of  a  breach 
of  trust,  the  latter  must  indemnify  the 
former  to  the  extent  of  the  property 
actually  received  by  him  under  the 
breach  of  trust  (e):  and  where  he  is  a 
cestui  que  trust  the  trustees  will  have  a 
lien  on  his  share  for  such  amount  (/). 

{h)  Lew.  716. 

Ic)  Greeley  v.  Moualeyt  4  D.  &  J.  78. 

{d)  See  per  Lord  Alvanley,  in  Pickering  v.  Stamford,  2  V. 
272 ;  and  see  also  Clegg  v.  Edmoneton,  3  Jur.,  N.  S.  299 ; 
Tatam  v.  Williams,  3  Ha.  347. 

(e)  Lew.  744;  Eahy  v.  Eidehalgh,  7  D.,  M.  &  G.  108;  Traf- 
ford  V.  Boehm,  3  Atk.  440 ;  Lord  Montford  v.  Lord  Cadogan^ 
19  V.  639 ;  Brown  v.  Maunsell,  6  It,  Oh.  E.  351 ;  Walsham  v. 
Stainton,  1  H.  &  M.  337. 

(/)  Prme  v.  Savdl,  W.  N.  1867,  p.  227  ;•  Lew.  746. 
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Illust. — 1.  Thus,  personalty  was  bequeathed  upon 
Irust  for  tenants  for  life,  with  executory  trusts  in 
remainder,  but  without  directions  as  to  investment. 
The  trustees,  at  the  instance  of  the  tenants  for  life, 
invested  on  mortgage  of  a  precarious  nature,  in 
consequence  of  which  the  tenants  for  life  received  a 
far  larger  income ;  but  the  corpus  of  the  estate  was  in 
the  result  greatly  depreciated.  The  trustees  having 
been  ordered  to  refund  the  loss  to  the  trust  property, 
•claimed  to  be  generally  indemnified  by  the  tenants 
for  life  who  had  reaped  the  benefit  of  the  breach. 
This  claim  was  allowed,  but  only  to  the  extent  of 
ihe  property  actually  received  by  the  trustees  in 
•consequence  of  the  improper  investment  (g). 

2.  And  so,  if  the  trustees,  by  mistake,  pay  capital 
to  the  tenant  for  life,  instead  of  income,  they  must 
of  course  make  the  loss  good  to  the  trust  property ; 
but  they  will,  nevertheless,  be  entitled  to  be  recouped 
'Out  of  the  life  interest  (A). 


Art.  79. — Trmtee  has  a  Right  to  Discharge  on  Conir 

pletion  of  his  Duties^ 

Upou  the  conapletion  of  the  trust,  a  trustee 
is  entitled  to  have  his  accounts  examined 
and  settled  by  the  cestui  que  trust,  and 
either  to  have  a  formal  discharge  given 
to  him  or  to  have  the  accounts  taken  in 

M  Baby  v.  Bidehalghy  supra. 

(h)  See  Barratt  v.  Wyatt,  30  B.  442 ;  Daviea  v.  Hodgsoti,  2.i 
B.  177 ;  Griffiths  v.  Fortery  ibid.  236, 

U.  Y 
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court.     He  cannot,  however,  demand  a 
release  under  seal  (i). 

Illust. — Thus,  a  trustee,  on  finally  transferring 
stock  to  a  cestui  que  trust,  demanded  from  the  latter 
a  deed  of  release.  The  cestui  que  trust,  however, 
refused  to  give  him  anything  except  a  simple  receipt 
for  the  amount  of  stock  actually  transferred,  which, 
of  course,  left  it  open  to  him  to  say  that  that  amount 
was  not  the  amount  to  which  he  was  entitled.  The 
court  held,  that  no  deed  was  demandable,  and  the 
Judge  said :  *'  But  though  it  may  not  have  been  the 
right  of  the  trustee  to  require  a  deed,  I  think  that  it 
was  his  right  to  require  that  his  account  should  be 
settled ;  that  is  to  say,  that  he  and  his  family  should 
be  deUvered  from  the  anxiety  and  misery  attending 
imsettled  accounts,  and  the  possible  ruin,  which  they 
who  are  acquainted  with  the  affairs  daily  litigated  in 
the  Cour:t  of  Chancery,  well  know  to  be  a  frequent 
result  of  neglect  in  such  a  matter.  •  •  •  He  was 
bound  to  give  an  account  if  demanded,  but  giving 
the  accounts  he  was  entitled  (to  use  a  familiar  phrase) 
to  have  them  wound  up.  It  is  true  that  the  accounts, 
though  settled,  might  be  liable  to  be  surcharged  and 
falsified.  That  might  or  might  not  be,  but  stiU  the 
trustee  had  a  right  to  have  his  accounts  gone  through, 
executed,  and  settled.  ....  If  the  plaintLS  was 
satisfied  upon  the  accounts  as  sent  in,  that  nothing 
more  was  coming  to  him,  he  should  have  expressed 
his  willingness  to  dose  the  account.    On  the  other 

(»)  Chadvnck  y.  HtcOUy,  2  OoU.  137  ,*  Be  Wright,  3  K.  &  J. 
4^1. 
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hand,  if  he  was  dissatisfied  with  it,  he  should  have 
asked  to  have  the  account  taken"  (A). 


Abt.  80, — Advice  of  a  Judge. 
«.  A  trustee  may  apply,  by  petition  (/),  to 
any  judge  of  the  Chancery  Division  of  the 
'High  Court  of  Justice,  for  the  opinion, 
advice,  or  direction  of  such  judge,  on  any 
such  present  (m)  questions  respecting  the 
exercise  of  the  trustees'  discretion  and 
the  management  of  the  trust  property,  as 
are  of  minor  importance  (n)  and  do  not 
include  questions  of  detail,  difficulty  (o), 
or  construction  (jt?).  The  petition  must 
be  served  on  all  such  parties  interested  (or 
all  such  parties  must  attend  the  hearing) 
as  the  judge  shall  deem  expedient.  A 
trustee,  bonS.  fide  stating  the  facts  in 
such  a  petition,  is  indemnified  against 
any  loss  which  may  occur  from  follow 

ik)  Chadvnck  y.  HtaJtUy^  supra. 
I)  The  act  gaye  the  alternative  of  summons,  but  the  court 
has  decided  tl^t  the  application  ought  to  be  made  on  petition, 
Be  DennU,  5  Jur.,  N.  S.  1383. 

(m)  22  &  23  Vict.  c.  35,  s.  30 ;  iZtf  Box,  1  H.  &  M.  552 ;  11 
W.  E.  946. 

(n)  Lew.  443 ;  Be  Muggeridge,  Johns.  15 ;  Be  MockeU,  ibid. 
628 ;  Be  Smller,  8  W.  E.  333 ;  Be  Jacob,  9  W.  E.  474. 

(o)  Be  BarrUigion,  1  J.  &  H.  142;  but  see  Be  Mochdt^ 
supra;  Marsh  y.  AU.~Gen,,  2  J.  &  H.  61. 

( p)  Be  Evans,  30  £.  232;  Be  Muggeridge,  supra;  Be  Hooper^ 
29  B.  657 ;  but  see  Be  Pei/ton,  10  W.  E.  515. 

y2 
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ing  the  advice  or  direction  given  by  the 
judge  {q). 
A  Trustees,  or  any  of  them,  may  take  out 
an  originating  summons,  returnable  in 
the  chambers  of  a  Judge  of  the  Chancery 
Division,  for  the  determination  of  any 
question  arising  in  the  administration  of 
the  trust  (r), 

Illust. — 1.  First  with  regard  to  petitions,  it  is 
not  jevery  question  which  the  court  will  decide  on 
petition.  It  has  been  held  that  the  court  will,  upon 
such  a  petition,  give  advice  as  to  investments  (s),  pay- 
ment of  debts  {t)y  the  propriety  of  the  trustees  con- 
senting to  a  sale  (e^),  the  advancement  of  money  for 
maintenance  or  repairs  (a;),  as  to  leasing  the  trust 
property  (y),  and  other  matters  of  a  like  character. 

2.  But  where  trustees  were  authorized  to  invest 
trust  monies  in  the  purchase  of  lands,  and  they  pre- 
sented a  petition  asking  the  court  for  its  advice  as  to 
the  application  of  a  further  portion  of  the  trust  monies 

to  the  permanent  improvement  of  the  lands,  the 

court,  not  having  the  requisite  machinery  for  investi- 
gating the  details,  refused  to  give  any  advice  (2). 


(q)  22  &  23  Vict.  c.  35,  ^.30. 

(-. 
809. 


r)  E.  S.  0.  1883,  Ord.  LV.  r.  3  (g). 
(«)  Re  lorentz,  I  Dr.  &  S.  401;  Be  KnowUs,  18  L.  T.,  N.  S. 


'«)  Re  BoXy  suppa. 

\u\  Earl  Paidett  v.  Hoody  L.  B.,  5  Eq.  113. 

[x\  Be  Eothanit  L.  E.,  12  Eq.  76 ;  CiUbertson  v.  Wood,  19 
"W.  E.  265. 

(y)  Re  Shaw,  19  W.  E.  125. 

(z)  Be  Barrington,  1  J.  &  H.  142 ;  Be  Simeony  1  J,  &  H... 
89;  Marsh  v.  Att-Oen,,  supra. 


— «^^"^^-v-^  ^^ 
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3.  Where  the  ease  is  hypothetical,  and  not 

present, — as,  for  instance,  where  the  question  asked 
was  as  to  the  incidence  of  future  calls  which  might 
he  made  on  account  of  shares  bequeathed — the  court 
will  give  no  advice,  and  will  order  the  petition  to 
stand  over  until  the  event  happens  (a). 

Obs. — On  account  of  the  limited  nature  of  the 
questions  upon  which  judges  will  give  advice  upon 
petition,  it  is  apprehended  that  the  new  procedure 
by  summons  will  he  extensively  resorted  to,  and  that 
in  future,  petitions  for  advice  will  become  exceedingly 
rare.  It  must,  however,  be  pointed  out,  that  a  peti- 
tion is  the  qtdcker  method  of  getting  a  point  settled ; 
for,  if  there  is  any  difficulty  in  it,  a  summons  will  be 
adjourned  into  court,  and  then  may  not  come  on  for 
many  months. 


Art,  81. — When  entitkd  to  pay  intOy  or  seek  the  ad» 
tninistrative  assistance  qfj  the  Court. 

Trustees  (b)  may  relieve  themselves  of  re- 
sponsibility in  the  following  cases,  and 
to  the  following  extent : 


{a)  Be  Box,  supra. 

lb)  It  would  seem  ^  ^  * 

8UD-sect.  6  of  sect.  25  of  the  Judicature  Act,  1873,  these  pro- 


[b)  It  would  seem  at  first  sight  that  by  the  operation  of 


visions  are  extended  to  all  constructiye  trustees,  such  as 
insurance  companies,  &c.  But  although  in  one  case  (Be 
Haycock,  L.  B.,  1  Ch.  D.  611)  this  was  held  to  be  so,  that 
view  has  been  twice  dissented  from.  {Matthew  y.  Northern 
Assurance  Co.,  L.  B.,  9  Ch.  D^  80,  and  Be  Sutton,  L.  B.,  12 
Ch.  D.  176.) 
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a.  Where  the  trust  property  consists  of 
money,  or  annuities,  or  stocks  standing 
in  their  names  at  the  Bank  of  England, 
or  in  the  East  India  Company,  or  the 
South  Sea  Company,  or  in  any  govern- 
ment or  parliamentary  securities,  the 
trustees,  or  the  majority  (J)  of  them, 
may,  on  filing  an  affidavit  shortly  de- 
scribing the  settlement  according  to  the 
best  of  their  knowledge  and  belief,  and 
with  the  privity  of  the  paymaster-general 
of  the  Chancery  Division  of  the  High 
Court,  pay  such  money  into  the  said 
bank  to  the  account  of  the  said  pay- 
master-general, in  the  matter  of  the  par- 
ticular trust ;  or  transfer  or  deposit  such 
stocks  or  securities  into,  or  in,  the  name 
of  such  paymaster-general,  to  attend  the 
orders  of  the  court.  The  receipt  of  one 
of  the  cashiers  of  the  said  bank  for 
money,  or,  in  the  case  of  stocks  or 
securities,  the  certificate  of  the  proper 
officer,  that  they  have  been  transferred 
or  deposited,  is  a  sufficient  discharge  to 
the  trustees  (t?),  who  are  thereby  released 
from  seeing  to  the  future  application  of 

(b)  12  &  13  Vict.  c.  74. 

(c)  Trustee  Belief  Act,  10  &  11  Vict.  c.  96,  s.  U 
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that  particular  fund,  but  are  not  released 
from  the  oflSce  of  trustee  (d) ; 

fi.  Where  the  trust  property  is  not  of  the 
kind  aforesaid,  or  where  the  trustee 
wishes  to  be  discharged  from  the  office  of 
tnisteey  he  may  institute  an  action,  or 
issue  an  originating  summons  for  the  ad- 
ministration of  the  trust  by  the  court  (e). 

Provided  that  where  the  equities  are  per- 
fectly clear  and  unambiguous  (/),  or  he 
merely  craves  to  be  released  from  caprice 
or  laziness,  or  is  otherwise  not  justified 
in  the  course  he  has  pursued  ((/),  he 
will  have  to  pay  all  the  costs ;  and  even 
where  he  acts  bonS,  fide,  but  without  any 
real  cause,  he  will  not  be  allowed  his 
own  costs  (h).  And  where  he  brings  an 
action  when  the  same  object  might  have 
been  obtained  by  payment  into  the  bank, 

{d)  Barker  v.  Peile,  2  Dr.  &  S.  340 ;  Be  Coe'a  TrusU,  4  K 
&  J.  199 ;  Be  WiUiama'a  Trusts,  ibid.  87 ;  Be  Bailey's  Trusts, 
3  W.  R.  31. 

(c)  Talbot  V.  Earl  Badnor,  3  M.  ft  C.  262;  Goodson  v. 
Ellison,  3  Euss.  583;  and  as  to  summons,  B.  S.  C.  1883, 
Orft.  LV.  r.  3. 

(/)  Be  Knight,  27  B.  145 ;  Lawson  v.  Copdand,  2  B.  C.  C. 
156;  Be  Elliott,  L.^.,  15  Eq.  194;  Be  Foligno,  32  B.  131; 
Be  Woodhum,  1  D.  &  J.  333;  Beaitie  v.  Gurzon,  L.  B.,  7  Eq. 
194 ;  Be  Hoskins,  L.  B.,  5  Ch.  Div.  229. 

ig)  Forshaw  v.  Eigginson,  20  B.  846 ;  Be  Stokes,  L.  E.,  13 
Eq.  333. 

{h)  Be  Leake,  32  B.  135;  Be  Eeming,  3  K.  ft  J.  40;  Morgan's 
Ch.  Acts,  68. 
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or  by  summons  limited  to  a  specific  ques-^ 
tion,  he  will  not  be  allowed  the  extra 
costs  occasioned  thereby  (^) ;  and  he  will 
always  appeal  from  an  order  of  the  court 
at  his  own  risk  {k). 

Illust. — 1.  The  only  part  of  the  article  which 
requires  illustrating  is  the  proviso.  A  trustee  is- 
justified  in  paying  money  into  court  where  he 
cannot  get  a  yahd  discharge ;  as,  for  instance,  where 
the  cestuis  que  trusts  are  infants  (/),  or  lunatics  (m). 

2.  So,  where  under  a  creditor's  deed,  money  was 
claimed  both  by  the  settlor  and  the  creditors,  the- 
trustee  was  held  to  have  been  justified  in  paying  the 
money  into  court  (w).  Whether,  however,  this  de- 
cision could  be  sustained,  seems  very  questionable  r 
for,  as  has  been  previously  explained  in  Art.  15,  the 
creditors  are  not  cestuis  que  trusts,  and  it  seems  to 
be  scarcely  consistent  with  principle,  to  hold  that  a 
mere  agent  can  pay  into  court  money  intrusted  to 
him  by  his  principal,  merely  because  a  third  party 
claims  an  interest  in  it. 

3.  It  has  been  said  that  a  trustee  may  properly  pay 
money  into  court  where  it  is  claimed  by  the  repre- 


(t)  WeUs  V.  Malbon,  31  B.  48 ;  but  see  SmallwoodY*  Buttery 
9  Ha.  24. 

(k)  Rowland  v.  Morgan^  13  Jur.  23;  Tucker  y,  Hornemariy 
4  D.,  M.  &  a.  395. 

(0  Re  Cawthorney  12  B.  56 ;  Re  BeauclerJe,  11  W.  E.  203 ; 
Re  Couhony  4  Jur.,  N.  S.  6;  Re  Richards,  I;  E.,  8  Eq.  119. 

(m)  Re  Upfull,  3  M.  &  O.  281 ;  Re  Irby,  17  B.  334. 

(n)  Re  ffeadingiofiy  6  W.  E.  7 ;  but  see  Re  Moaeley,  18  W^ 
K.  126. 


WHEN  ENTITLED  TO  PAY  INTO  COUET.  32{> 

aentatiTe  of  a  cestui  que  trust ;  for  non  constat,  but 
that  the  cestui  que  trust  may  have  disposed  of  it  (o) .  On 
the  other  hand,  it  has  been  said  (p)  that  a  trustee  ought 
not  to  hesitate  to  pay  the  money  to  a  cestui  que  trust 
who  claims  in  default  of  appointment,  if  he  has  good 
reason  to  believe  that  the  power  has  never  been 
exercised,  Jessel,  M.  E.,  saying:  "  If  there  had  been 
no  such  case  as  Be  Wylly^B  Trmt8{q)y  and  no  such 
opinion  as  that  referred  to,  I  should  probably  have 
made  the  trustees  pay  the  costs  of  the  transfer  of  tho 
fund  into  court.  They  had  no  notice  of  any  appoint- 
ment by  the  lady,  and  no  ground  for  believing  that 
any  appointment  had  been  made.  The  solicitor,  who 
had  acted  for  Mrs.  CuU  from  the  time  of  her  marriage,, 
wrote  to  say  that  there  was  not  the  slightest  ground 
for  supposing  that  she  had  made  any  appointment. 
The  trustees  had,  therefore,  fully  discharged  their 
duty,  and  I  am  of  opinion  that  they  could  not  havo 
been  made  liable  if  they  had  then  paid  over  the  fund 
to  the  petitioner,  even  if  an  appointment  had  been 
subsequently  discovered.  In  the  case  of  Re  Wylly^s^ 
Trusts^  the  late  Master  of  the  Eolls  said:  *Th^ 
trustees  had  a  right  to  satisfactory  evidence  that 
Mrs.  Wylly  had  made  no  appointment  of  the  funds, 
by  which  I  understand  him  to  mean  such  evidence 
as  a  conveyancer  would  require;  a  letter  from  the 
solicitor  would  in  such  a  case  be  quite  suf&cient.' " 

(o)  Re  Lane,  24  L.  T.  181 ;  Kingy.  King,  1  D.  &  J.  663. 

{jp)  Be  Cull,  L.  E.,  20  Eq.  561,  which  seems  to  be  ia 
accordance  with  Art.  46,  supra. 

{q)  Re  Swan,  2  H.  &  M.  34 ;  but  see  Re  Roberts,  17  W.  E. 
639;  ReBendyahe,  6  W.  E.  816;  Re  WyUey,  28  B.  458;  Re 
Williams,  4  K.  &  J.  87. 
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4.  Where  the  oestmquetriist  is  a  married  WOniany 
it  has  been  held  that  the  trustee  may  pay  into  court, 
in  order  that  she  may  assert  her  equiiy  to  a  settle- 
ment (r). 

5.  A^ain,  where  the  trustee  has  a  bond,  fide  doubt 
as  to  the  law  («),  or  has  received  a  bon&  fide  claim 
sanctioned  by  respectable  solicitors  (^),  he  may  pro- 
perly pay  the  fund  into  court. 

6.  But  where  a  cestui  que  trust  in  reversion  had 
gone  to  Australia,  and  had  not  been  heard  of  for 
some  years,  suddenly  reappeared,  and  there  was  no 
reasonable  doubt  as  to  his  identity,  it  was  held 
that  the  trustee  was  not  entitled  to  pay  the  trust  fund 
into  court  instead  of  paying  it  over  to  him,  Malins, 
V.-C,  saying :  "  At  the  time  when  the  trustees  were 
uncertain  whether  he  was  living  or  dead,  they  might 
with  propriety  have  paid  the  money  into  court,  but 
they  did  not  do  so  then;  on  the  contrary,  they 
retained  it  in  their  possession  imtil  they  were  informed 
that  a  letter  had  been  written  by  him  from  Australia, 
stating  that  he  should  return  home  inmiediately, 
and  then  they  insisted  upon  paybdg  the  money  into 
oourt,  notwithstanding  the  representation  made  to 
them  that  they  should  wait  until  the  petitioner's 
arrival  in  England.  The  petitioner  left  England 
when  he  was  twenty-six  years  of  age,  and  a  man 
does  not  often  change  so  much  after  that  age  that  he 
<)annot  be  easily  recognized,  and  there  was  eveiy 


(r)  Ante,  page  329,  note  {q\ 

(a)  King  v.  King,  1  D.  &  .T.  663 ;  Be  Meicdl/e,  D.  J.  &  S. 
122 ;  GunneU  v.  Whitear,  18  W.  E,  883. 
(t)  Be  Maclean,  L.  B.,  19  Eq.  282. 
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reason  to  suppose  that  his  identity  would  be  at  onoe 
proved,  and  that  would  have  settled  the  question 
without  expense.  ...  I  think  these  proceedings 
were  perfectly  unjustifiable ;  and  although  it  is  clear 
that  the  court  will  incline  towards  the  payment  of 
the  costs  of  trustees  when  they  act  in  a  bon&  fide  way, 
yet,  on  the  other  hand,  it  is  most  important  that 
trustees  should  not  incur  unnecessary  expenses  for 
the  purpose  of  relieving  themselves  of  all  liability, 
and  particularly  so  when  there  is  no  reasonable  doubt 
in  their  way."  His  Honour,  therefore,  ordered  the 
trustees  to  pay  the  costs  of  all  parties  (w). 

Obs. — With  regard  to  actions  for  the  adminis- 
tration of  a  trust  by  the  court,  such  actions  will,  it  is 
beUeved,  be  in  future  comparatively  rare.  Formerly 
a  decree  for  general  administration  was  granted  to  a 
trustee  as  a  matter  of  course ;  and  the  only  check  upon 
an  abuse  of  the  process  of  the  court,  was  the  rather 
remote  contingency  that  the  trustee  might  possibly  be 
deprived  of  his  costs,  or,  in  very  flagrant  oases,  have  to 
pay  the  costs  of  all  parties,  upon  the  action  coming  on 
for  further  consideration.  However,  by  the  Rules  of 
the  Supreme  Court,  1883,  Ord.  IiV.  r.  10,  the  old 
practice  has  been  reversed,  and  now  it  is  no  longer 
obligatory  upon  the  court  or  a  judge  to  pronounce  or 
make  a,  judgment  or  order  for  the  administration  of 
any  trust,  if  the  questions  between  the  parties  can 
be  properly  determined  without  such  judgment  or 
order.     It  is  also  further   provided    (same  order, 


(ti)  Re  EllioUy  L.  B.,  16  Eq.  194;  Re  Foligno,  32  B.  131 ; 
Re  Knight,  27  B.  45 ;  Re  Woodbum,  1  D.  &  J.  333. 
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r.  3),  that  a  trustee  (among  other  persons)  may  tak^ 
out,  as  of  course,  an  originating  summons,  returnable- 
in  the  chambers  of  a  judge  of  the  Chancery  Division, 
for  an  administration  of  the  trust,  or  for  such  relief 
of  the  nature  or  kind  following,  as  may  by  the- 
summons  be  specified,  and  as  the  circumstances  of 
the  case  may  require  (that  is  to  say),  the  determina- 
tion without  administration  of  the  estate  or  trust  of 
any  of  the  following  questions  or  matters : — 

(a)  Any  question  affecting  the  rights  or  interests. 

of  any  person  claiming  to  be  creditor,  devisee^ 
legatee,  next  of  kin,  or  heir-at-law  or  cestui 
que  trust: 

(b)  The  ascertainment  of  any  class  of  creditors^ 

legatees,  devisees,  next  of  kin  or  others : 

(c)  The  furnishing  of  any  particular  accounts  by 

.  .  .  the  trustees,  and  the  vouching  (when 
necessary)  of  such  accoimts : 

(d)  The  payment  into  court  of  any  money  in  the 

hands  of  the  .  •  .  trustees : 

(e)  Directing  the  .  .  .  trustees  to  do  or  abstain 

from  doing  any  particular  act  in  their  character 
as  such  •  .  .  trustees : 

(f )  The  approval  of  any  sale,  purchase,  compromise^ 

or  other  transaction : 

(g)  The  determination  of  any  question  arising  in 

the  administration  of  the  trust. 
The  new  practice  above  referred  to  will,  of  course, 
stop,  at  the  very  outset,  most  attempts  to  improperly 
start  an  administration  action,  inasmuch  as  the  judges 
will  no  longer  make  an  order  unkss  good  cause  be 
shown  for  making  one.    It  follows,  therefore,  that  the 
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question  of  oosts  will  henoeforUx  be  of  minor  import* 
anoe,  for  the  costs  of  an  administratioa  are  trifling 
-down  to  the  date  of  the  decree  or  order^  and,  conse- 
quently, if  the  action  is  stopped  by  the  judge  upon 
the  application  for  a  decree  or  order,  .the  question  of 
<K)st8  will  necessarily  be  a  small  one.  As,  however, 
such  costs  will  amount  to  something,  it  is  considered 
desirable  to  give  a  few  examples  of  circumstances 
which  were  formerly  considered  sufficient  to  justify 
the  commencement  of  a  stdt. 

Illust. — 7.  It  was  held  that  trustees  might  pro- 
perly institute  a  suit  where  there  was  a  dispute 
as  to  the  interests  of  the  cestuis  que  trusts  in  real 
property;  as,  for  instance,  where  the  settlor  was  tenant 
in  tail  of  the  property,  and  disentailed  it  by  an  as- 
surance, the  validity  of  which  was  disputed  (a?). 

8.  And  so  it  was  said  in  Goodsan  v.  EUkon  (^), 
that  a  trustee  under  an  old  trust  creating  successive 
limitations  of  equitable  interests,  some  of  which  had 
failed,  was  entitled,  before  he  could  be  required  to 
oonvey,  to  have  the  equitable  title  of  those  who 
called  for  a  conveyance,  ascertained  by  inquiry,  and 
to  have  the  deed  of  conveyance  settled  by  the  proper 
officer  of  the  court. 

9.  And  again,  where  there  was  a  voluntary  settle- 
ment, and  the  trust  property  was  an  ascertained  and 
undisputed  fund  which  might  have  been  paid  into 
the  bank  without  suit,  but  there  were  divers  .dis- 
putes as  to  the  proper  cestuis  que  trusts,  and  out  of 


%] 


Talbot  V.  Earl  Badnor,  3  M.  &  K.  252. 
3  Buss.  583 ;  and  see  also  Hir$t  v.  Hurst^  L.  B.,  9  Gh. 
Ap.  262. 
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suoh  disputes  several  suits  had  sprung,  to  all  of  which 
the  trustee  was  a  necessary  defendant;  it  was  held 
that  he  was  entitled  to  institute  a  suit  to  he  relieved 
of  the  trouhle  and  annoyance  (z),  Y.-G.  Malins^ 
saying:  ^^It  has  heen  contended  that  it  can  signify 
nothing  to  a  trustee  whether  he  is  discharged  or  not^^ 
for  under  the  Trustee  Belief  Act,  if  he  paid  the 
money  into  court,  he  would  be  discharged  from 
liability.  But,  in  fact,  the  trustee  is  not  iu  that 
way  discharged  from  being  a  trustee.  If  he  brings 
the  money  into  court  under  the  act,  he  still  re- 
mains a  trustee,  and  though  he  would  be  under 
no  liability  quoad  the  fund  brought  in,  he  would 
not  be  discharged  from  liability  quoad  the  past 
income,  and,  moreover,  he  must  be  served  with 
notice  of  all  proceedings  under  the  act  in  re- 
lation to  the  fund,  and  this  of  necessity  would 
compel  him  to  incur  some  expense  in  employing  a 
solicitor;  and,  moreover,  it  is  within  the  range  of 
possibiUty  that  the  court  might,  under  the  powers 
given  by  the  act,  direct  a  suit  to  be  instituted  to 
determine  the  rights  of  the  parties  claiming  the  fund 
at  some  future  time,  to  which  he  would  be  a  neces- 
sary party,  not  having  been  discharged  from  bemg  a 
trustee.  I  am  of  opinion  that  the  Trustee  Belief 
Act  does  not  deprive  the  trustee  of  the  right  to  come 
here  and  ask  to  be  discharged,  if  the  circumstances 
justify  him  in  so  doing,  as  they  do  here,  and  that  he 
is,  therefore,  entitled  to  costs  as  between  soUcitor  and 
client.^' 

(2)  Barker  v.  PeiUy  2  Dr.  &  S.  340. 
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10.  But  where  there  was  no  dispute  respecting  the 
amouni  of  a  trust  fund,  and  no  justifiable  ground  for 
the  trustee  retiring  from  his  office,  the  only  doubt 
being  as  to  the  proper  persons  entitled;  and  tho 
trustee,  instead  of  paying  the  money  into  court 
under  the  Trustee  Belief  Act,  instituted  a  suit  for  the 
purpose  of  having  the  rights  of  the  cestuis  que  trusts 
declared,  he  was  allowed  such  costs  only  as  he  would 
have  been  entitled  to  if  he  had  paid  the  fund  into 
court  under  the  act  (a). 

(a)  Wells  V.  Malbon,  31  B.  48. 
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Division  V. 

THE  CONSEQUENCES  OF  A  BREACH 

OF  TRUST. 


SuB-Div.  I. — Thb  Liability  of  the  Trustees. 

Abt.  82.  The  Measure  of  the  Trusteea^  Responsibility. 

,,     83.  The  Liability  where  Joint  qua  the  Cestuis  que  Trusts 
may  be  distributable  qua  the  Trustees* 

,,     84.  No  Set-^ff  allowed  of  Oain  on  one  Breach  agavist 
Loss  on  another. 

85.  Any  of  the  Cestuis  que  Trusts  may  compel  Perform^ 
anceofa  neglected  Dutyy  or  prevent  the  Commission 
of  a  Breach* 

86.  Property  acquired,  either  wholly  or  partly  out  of  Trust 
Property,  becomes  liable  to  the  Trust* 

87.  Fraudulent  Breach  of  Trust  is  a  Crime. 
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SuB-Div.  n. — Liability  op  Parties  other  than 

the  Trustees. 

Art.  88.  Liability  of  Cestui  qvs  Trust  who  is  a  Party  to  a 
Breach. 

„     89.  Liability  of  Third  Parties  privy  to  a  Breach. 

„    90.  Following  Trust  Property  into  the  hands  of  Third 
Parties. 
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SUB-DIVISION  L 
The  Liability  of  the  Teustees. 

Abt.  82.  T?ie  Measure  of  the  Trustee^ a  Responsibility, 
„     83.  The  Liability  where  Joint  qua  the  Ceetuis  que  Trusts 

may  be  distributable  qua  the  Trusses. 
„    84.  ^0  Set-off  allowed  of  Gain  on  one  Breach  against 

Loss  on  another, 
„    85.  Any  of  the  Gestuis  que  Trusts  may  compel  Perform" 

ance  of  a  neglected  Duty,  or  prevent  the  Commission 

of  a  Breach. 
,,    86.  Property  acquired,  either  wholly  or  partly  out  of 

Trust  Property,  becomes  liable  to  the  Trust. 
„    87.  Fraudulent  Breach  of  Trust  is  a  Crime, 


Art.  82. — The  Measure  of  the  Trustee^ a  Responsibility. 

The  general  measure  of  a  trustee's  re- 
sponsibility for  a  breach  of  trust,  is  the 
amount  by  which  the  trust  property  has 
been  depreciated  without  interest  {a) : 
Provided  that — 

«•  Where  he  has  actually  received  in- 
terest, or  ought  (if  he  had  obeyed  the 
trust)  to  have  received  interest,  he  will 

(a)  See  AU.-Qm.  v.  Alford,  4  D.  M.  &  G.  851 ;  Stafford  v. 
Fiddon,  23  B.  386;  Vyse  v.  Foster,  L.  E.,  8  Oh.  333,  aff. 
L.  E.,  7  H.  L.  318 ;  Burdich  v.  Garrard,  L.  E.,  5  Oh.  233. 

u.  z 
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be  liable  to  account  for  what  he  has 
received  in  the  one  case  (ft),  and  for 
what  he  ought  to  have  received  in  the 
other  (c). 
/3.  Where  it  is  so  fairly  to  be  presumed 
that  he  did  receive  interest,  that  he 
ought  to  be  estopped  from  denying 
that  he  did  actually  receive  it,  he  will 
be  liable  to  pay  simple  interest  at  4  or 
5  per  cent,  according  to  the  circimi- 
stances.  But  where  he  has  employed  the 
trust  property  in  trade  or  speculation, 
he  will  be  liable  to  pay  interest  at  5  per 
cent,  with  yearly,  or  even  half-yearly, 
rests,  if  he  may  reasonably  be  presumed 
to  have  made  that  amount,  or  (where  he 
has  actively  employed  it  in  trade  or 
speculation)  at  the  option  of  the  cestuis 
que  trusts,  to  account  for  all  the  profits 
made  by  him(rf).  The  circumstances 
which  will  raise  such  a  presumption 
admit  of  no  rule,  but,  in  general,  mis- 
conduct which  has  had  the  trustees'  own 
benefit  as  the  end  in  view,  will  raise  it  {e). 

(J)  See  cases,  supra,  note  (a);  and  see  Jones  v.  Foxall, 
15  B.  392. 

(c)  AU.'Gen.  v.  Alford,  supra;  Stafford  y»  Fiddon,  supra; 
Price  V.  Price,  42  L.  T.,  N.  S.  636. 

{d)  See  Jones  v.  Foxally  supra;  Vyse  v.  Foster ^  supra; 
Burdick  v.  Garrard,  supra. 

{e)  See  and  consider  judgments,  Att.-Qen,  v.  Alford^  supra; 
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Illust. — 1.  The  trustee  of  gas  shares  allowed  the 
husband  of  one  of  the  cestuis  que  trusts  to  get  them 
into  his  hands.  The  husband  surrendered  them  to 
the  company,  accepting:  allotments  of  new  shares  in 
ftrir  A  i.  wHch  new  b1u«»  be  pud  cdl.,  «^ 
finally  became  bankrupt.  On  these  facts,  it  was 
held  that  the  trustee  was  only  liable  for  the  value  of 
the  shares,  less  the  calls  paid  by  the  husband,  that 
being  the  true  measure  of  the  loss  to  the  trust  (/). 

2.  A  trustee  who  is  guilty  of  unreasonable 
delay  in  investing  trust  funds  will  be  answerable 
to  the  cestuis  que  trusts  for  simple  interest  at  4  per 
oent.  during  the  continuance  of  such  delay  {g).  And 
in  a  recent  case  (A),  where  an  executrix  allowed  trust 
money  to  remain  uninvested  in  the  hands  of  her 
solicitor  for  nine  years  during  the  infancy  of  the 
icestui  que  trust,  it  was  held  by  Fry,  J.,  that  she 
ought  to  be  charged  with  compound  interest  at  the 
rate  of  3  per  cent,  per  annum,  with  half-yearly  rests, 
as  it  was  her  duty  to  have  accumulated  the  income, 
by  investing  it  from  time  to  time  in  consols. 

3.  So  where  there  is  a  trust  to  accumulate^ 
ijompound  interest  wiU  be  charged  with  half-yearly 
rests,  that  being  what  ought  to  have  been  received 
if  the  trustee  had  obeyed  the  trust. 

4.  A  trustee  who  without  proper  authority  calls  in 
trust  property  invested  on  mortgage  at  5  per  cent., 

Ex  parte  Ogle,  supra ;  Mayor  of  Berwick  v.  Murray,  7  D.  M. 
&  Or.  619;  Townend  v.  Townend,  1  Gif.  212;  Burdick  y^ 
Garrard,  supra ;  Vyae  v.  Foster y  supra. 

f /)  Briggs  v.  Massey,  30  W.  E.  325. 

\g)  Stafford  v.  Fiddon,  supra. 

[h)  Qilroy  v.  Stephen,  30  W.  E.  755. 

z2 
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would  be  liable  for  that  rate  of  interest,  for  although 
he  may  not  aotually  have  received  that  rate,  he  ought. 

to  have  done  so  (0- 

5.  A  trustee  retained  trust  funds  uninvested  for- 
several  years,  and  mixed  them  with  his  own 

private  moneys ;  but  did  not  trade  or  speculate  "with 
them,  or  get  any  personal  benefit  from  them.  The- 
Vice-Chancellor  held  that  5  per  cent,  compound  interest 
was  chargeable ;  but  on  appeal  this  decision  was  re* 
versed,  Lord  Cranworth  saying :  "  Q-enerally  speak- 
ing, every  executor  and  trustee  who  holds  money  in  his. 
hands  is  bound  to  have  that  money  forthcoming ;  he 
is,  therefore,  chargeable  with  interest,  and  is  almost 
always  to  be  charged  with  interest  at  4  per  cent.  It 
is  presumed  that  he  must  have  made  interest,  and 
4  per  cent,  is  that  rate  of  interest  which  this  court 
has  usually  treated  it  as  right  to  charge  ...  In 
the  present  instance,  I  observe  that  one  of  the  grounds 
of  misconduct  relied  upon  by  the  Vice-Chancellor  is^ 
that  the  defendant  did  not  communicate  the  matter 
to  the  rector  and  churchwardens  (the  cestuis  que 
trusts).  This  was  extremely  improper  conduct,  no 
doubt,  but  not  in  itself  such  conduct  as  enables  me 
to  make  any  alteration  in  the  mode  in  which  he  ia 
to  be  dealt  with  in  point  of  interest.  It  is  not  mis' 
conduct  that  has  benefited  Atm,  unless  indeed  it  can  be 
taken  as  evidence  that  he  kept  the  money  fraudulently 
in  his  hands,  meaning  to  appropriate  it.  In  such  a 
case,  I  think  the  court  would  be  justified  in  dealing, 
in  point  of  interest,  very  hardly  with  an  executor, 

(t)  See  judgment  in  Jones  v.  FoxaU,  supra. 
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became  it  might  fairly  infer  that  he  used  the  money  in 
epeculationy  by  which  he  either  did  make  5  per  cent.j  or 
ought  to  be  estopped  from  saying  that  he  did  not.  The 
court  would  not  inquire  what  had  been  the  actual 
proceeds,  but  in  application  of  the  principle,  in  odium 
spoliatoris  omnia  praesumuntur,  would  assume  that  he 
did  make  the  higher  rate,  that  is^  if  that  were  a  reason-- 
-able  presumption  "  (/). 

6.  In  Burdick  v.  Garrard  {ft)  ^  a  solicitor,  as  the 
-agent  of  the  plaintiff,  held  a  power  of  attorney  from 
him,  under  the  authority  of  which  he  received  divers 
sums  of  money,  and  paid  them  into  the  bank  to  the 
credit  of  his  (the  solicitor's)  firm.  On  a  bill  being 
filed  by  the  client  for  an  account,  the  Vice-Chancelloi: 
made  a  decree  for  payment  of  the  principal  with 
wmpound  interest;  but  the  Court  of  Appeal  reversed 
this  decision.  Lord  Hatherley  saying:  "The  Vice" 
Chancellor  has  directed  interest  to  be  charged  at 
the  rate  of  5  per  cent.,  which  appears  to  me  to  be 
perfectly  right,  and  for  this  reason,  that  the  money 
was  retained  in  the  defendants'  own  hands,  and  was 
made  use  of  by  them.  That  being  so,  the  court 
presumes  the  rate  of  interest  made  upon  money  to 
be  the  ordinary  rate  of  interest,  viz.,  5  per  cent.  I 
-cannot,  however,  think  the  decree  correct  in  directing 
half-yearly  rests,  because  the  principle  laid  down 
in  the  case  of  The  Attorney-General  v.  Alford  ap- 
pears to  be  the  sound  principle,  namely,  that  the 
court  does  not  proceed  against  an  accounting  party 

ij)  AU,~Gen.  v.  Alford^  supra ;  and  see  Jones  v.  Seark,  49 
L.  T.,  N.  S.  91. 
{k)  L.  E.,  6  Oh.  233. 
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by  way  of  pimisliing  him  for  making  use  of  the 
plaintiff's  money,  by  directing  rests,  or  payment  of 
compound  interest,  but  proceeds  upon  this  principle, 
that  either  he  has  made,  or  has  put  himself  into  such 
a  position  that  he  is  presumed  to  have  made,  5  per 
cent.,  or  compound  interest,  as  the  case  may  be.  If 
the  court  finds  it  is  stated  in  the  bill,  and  proved,  or 
possibly  (and  I  guard  myself  on  this  point  of  the 
case)  if  it  is  not  stated,  but  is  admitted  on  the  face 
of  the  answer  without  any  statement  in  the  biQ,  that 
the  money  received  has  been  invested  in  an  ordinary 
trade,  the  whole  course  of  decision  has  tended  to  this, 
that  the  court  presumes  that  the  party  against  whom 
relief  is  sought  has  made  that  amount  of  profit  which 
persons  ordinarily  do  make  in  trade ;  and  in  those 
cases  the  court  directs  rests  to  be  made.  But  how 
does  the  case  stand  here  ?  ...  It  must  not  be 
forgotten  that  a  solicitor's  business  is  not  such  a 
business  as  I  have  described ;  it  is  not  one  in  which 
half-yearly  or  yearly  rests,  as  the  case  may  be,  would 
be  made  in  making  up  the  account.  There  is 
nothing  like  compound  interest  obtained  upon  the 
money  employed  by  a  solicitor.  On  the  contrary^ 
he  is  out  of  pocket  for  a  considerable  period  by  those 
moneys  which  he  expends,  and  upon  which  he  re- 
ceives no  interest  for  possibly  three  or  four  years.  It 
appears  to  me,  therefore,  that  no  case  arises  here  in 
which  you  could  say  that  such  a  profit  has  been 
made,  or  necessarily  is  to  be  inferred." 

7.  In  order  to  charge  a  trustee  with  compound 
interest,  or  with  actual  profits  for  employing  the  trust 
funds  in  trade,  there  must  be  an  active  calling 
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in  of  the  trust  moneys  for  the  purpose  of  embarking 
them  in  the  trade  or  speculation.  In  Vyse  v,  Foster  (/) 
the  facts  were  as  follows : — A  testator  was  partner 
in  a  well-established  and  prosperous  business,  under 
articles,  by  which,  on  the  death  of  any  partner,  his 
share  was  to  be  taken  by  the  surviving  partners,  at 
a  price  to  be  ascertained  from  the  last  stock  taking, 
and  to  be  paid  by  instalments  extending  over  two 
years,  with  interest  at  5/.  per  cent,  per  annum  from 
his  death.  The  testator  appointed  three  executors,  one 
of  whom  was  one  of  the  partners  in  his  business,  and 
another  some  years  after  his  death  became  a  partner ; 
the  third  never  was  concerned  in  the  business.  The 
value  of  the  testator's  share  was  ascertained,  but  not 
paid,  the  amount  being  allowed  for  some  years  to 
remain  in  the  hands  of  the  firm,  who  treated  it  in 
their  books  as  a  debt,  and  allowed  interest  on  it  at 
5L  per  cent,  per  annum,  with  yearly  rests.  One  of 
the  testator's  residuary  legatees,  upon  becoming 
entitled  to  payment  of  her  share,  refused  to  accept 
payment  on  the  above  footing,  and  filed  her  bill 
against  the  executors,  claiming  to  be  entitled  to  a 
share  in  the  profits  of  the  business  arising  from  the 
use  of  the  testator's  capital.  Upon  these  facts,  it 
was  held  that  the  plaintiff  was  not  entitled  to  any 
account  of  profits,  the  mere  delay  by  executors 
in  calling  in  a  debt  due  to  the  testator  from  a  firm 
of  which  some  of  the  executors  were  members,  not 
giving  his  estate  any  right  to  share  in  the  profits. 
Lord  Justice  James  said :  "  If  an  executor  or  trustee 
makes  a  profit  by  an  improper  dealing  with  the  assets 

(I)  L.  E.,  8  Ch.  309,  affirmed  L.  E.,  7  H.  L.  318.  • 


344      THE  COKSEQUENCES  OF  A  BREACH  OF  TRUST. 

or  the  trust  fund,  that  profit  he  must  g^ve  up  to  the 
trust.  If  that  impropor  dealing  oonsists  in  embarking 
cv  investing  the  trust  money  in  husiness,  he  must 
aooount  for  the  profits  made  hy  him  hy  such  employ- 
ment in  Buoh  husiness,  or  at  the  option  of  the  cestuis 
que  trusts,  or  if  it  does  not  appear,  or  cannot  be  made 
to  appear,  what  profits  are  attributable  to  such  em- 
ployment he  must  account  for  trade  interest — that  is 
to  Bay,  interest  at  5  per  cent.  In  this  case  the  suc- 
cessive partnerships  have  charged  themselves  in  their 
own  accounts  with  interest  at  5  per  cent,  and  with 

annual    rests,     and     the     "nm     Ana    nn    tlmf    ■fru-ifinw 

has  been  paid.  And  tl 
whether  the  plaintifl  is 
anything,  to  what  and  i 
surpli^  profits  due  to 
surplus  profits  to  he  as( 
a  court  of  penal  }uiisdi( 
of  property  unconsoienti 
compensation  for  any  loi 
of  some  equitable  dut; 
punishing  anyone.  In 
punishment  that  the  o 
with  more  than  he  actui 
received,  and  the  appro] 
simply  on  the  ground 
actually  made  more,  com 
had  and  received  to  i 
trusts  (hj).    a  trustee,  i 

(m)  But  see  per  the  san; 
L.  E.,8  Oh.  717,  where  h 
negligeiice,  peimitted  a  los 
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his  firm,  is  answerable  for  such  money,  with  full 
interest,  to  the  uttermost  farthing ;  but  to  make  him 
answerable  for  all  the  profits  made  of  such  money 
hy  all  the  firm  would  be  simply  a  punishment.  .  . 
Is  the  mere  fact  of  the  union  of  the  three  characters 
—debtor,  executor  and  trader — in  the  same  person, 
sufficient  to  entitle  the  estate  to  an  investigation  into 
i^he  trader's  own  business,  because  there  has  been 
«ome  delay,  or  great  delay,  in  pajring  off  the  debt  P 
We  have  found  no  case  in  which  this  has  been  laid 
down,  even  in  the  case  of  a  sole  executor,  sole  debtor, 
or  sole  trader.  In  no  case,  so  far  as  we  are  aware,  has 
it  ever  been  held,  that  where  there  has  been  no  active 
breach  of  trust  in  the  getting  in  or  selling  out  trust 
assets,  but  where  there  has  been  a  mere  balance  on 
the  account  of  receipts — ^legitimate  receipts — and 
payments,  the  omission  to  invest  the  balance  has  made 
the  executor  liable  to  account  for  the  profits  of  his 
own  trade.  But  this  case  is  far  stronger  than  the 
-case  we  have  suggested ;  and  if  the  rule  as  to  profits 
were  to  apply  to  it,  it  would  be  difficult,  if  not  im- 
possible, to  exclude  from  its  application  cases  where 
it  would  shock  the  common  feelings  of  mankind." 


Art.  83. — The  Liability  where  Joint  qud  the  Cestuia 
que  Trusts  may  be  distributable  qud  the  Trustees, 

Each  trustee  is  in  general  liable  to  the 
cestuis  que  trusts  for  the  vrhole  loss  vrhen 
caused  by  the  joint  default  of  all  the 
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trustees  (n).  A  decree  against  all  may 
be  enforced  against  one  or  more  only  (o). 
But,  as  between  themselves,  where  all 
are  equally  guilty  of  a  breach  of  trust 
not  amounting  to  actual  fraud  (p)j  those 
who  have  had  to  refund  the  loss  to  the- 
trust  will  be  entitled  to  contribution 
from  the  others  (q).  Where,  however,  one 
is  more  guilty  than  the  other  or  others, 
the  whole  loss  may  be  thrown  upon 
him(r),  unless  his  fault  be  merely 
technical  or  remote  (5).  The  claim  ta 
contribution  is  a  specialty  debt  (t). 

Illust. — 1.  A  loss  was  suffered  by  the  creditors  of 
a  bankrupt  through  the  joint  default  of  the  as- 
signees in  bankruptcy.  A  decree  was  mad& 
against  them,  and  one  of  them  had  to  make  the  loss 
good.  Contribution  was,  however,  enforced  against 
his  co-assignees,  and  the  objection  that  these  latter 


(n)  Wilson  v.  Moore,  1  M.  &  K.  126 ;  Lyse  v.  Kingdom,  1 
CoU.  184 ;  Ex  parte  Norrie,  L.  E.,  4  Ch.  280. 

(o)  AU,-Gen,  v.  Wilson,  Cr.  &  Ph.  28;  FIttcher  v.  Greeny 
33  B.  426. 

AU,'Gen,  v.  Wilson,  supra;  see  Lingard  v.  Bromley, 
&  B.  114;  Tarleton  v.  Hornby,  1  Y.  &  C.  336. 

{q)  Lingard  v.  Bromley,  supra ;  Birhs  v.  Micklethwaite,  33. 
B.  409 ;  Att.~Gen»  v.  Dangars,  ibid.  624. 

(r)  Featheratone  v.  West,  6  Ir.  Eep.  Eq.  86 ;  Lew.  744. 

(«)  BuOer  v.  Butler,  L.  E.,  7  Ch.  D.  116. 

{t)  So  made  by  19  &  20  Vict.  o.  97 ;  Lockhart  v.  Beilly,  1 
D.  &  J.  464. 
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acted  only  for  oonformity  was  disallowed.  Sir 
W.  Ghrant,  M,  E.,  said:  "Where  entire  damages 
are  recovered  against  several  defendants  guilty  of 
a  tort,  a  court  of  justice  will  not  interfere  to  enforce 
contribution  amongst  wrongdoers ;  but  here  there  is 
nothing  but  the  non-performance  of  a  civil  obligation. 
The  liability  is  not  ex  delicto  unless  every  refusal  to 
comply  with  a  legal  obligation  makes  a  party  guilty 
of  a  delictum"  (u). 

2.  So  where  a  large  balance  was  found  to  be  due 
jointly  from  a  trustee  and  the  representatives  of  a 
deceased  co-trustee,  but  costs  were  given  to  both  out 
of  the  trust  estate,  it  was  held  (the  estate  of  the  de-^^ 
ceased  co-trustee  being  quite  insolvent,  and  therefore 
unable  to  contribute)  that  the  surviving  trustee,  upon 
paying  the  whole  of  the  loss,  was  entitled  to  a  lien 
for  half  of  it  on  the  costs  awarded  to  the  repre-^ 
sentatives  of  his  deceased  co-trustee  (x). 

3.  H.  W.,  as  trustee  of  a  marriage  settlement,  held 
a  bond  to  secure  1,200/.  J.  W.,  his  brother,  who 
was  a  special^  creditor-  of  the  obligor,  obtained 
possession  of  the  obligor's  assets  and  applied  them  in 
payment  of  his  own  debt  and  of  simple  contract 
debts  before  administration,  which  was  afterwards, 
granted  to  the  obligor's  widow  (the  sister  of  J.  'W.)^ 
who  was  entirely  guided  by  his  advice.  Subsequently, 
J.  W.  represented  to  H.  W.  that  only  600/.  waa 
forthcoming  and  available  for  the  bond.  H.  W.,. 
acting  on  this  statement,  retired  from  the  trust ;  and 

iu)  Lingard  v.  Bromley^  supra. 
X)  Fletcher  v.  Oremy  33  B.  616. 
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a  memorandum  was  endorsed  on  the  trust  deed, 
signed  by  tlie  administratrix  and  by  the  tenant  for 
life  of  the  trust  fund,  stating  that  600/.  only  were 
available  to  pay  the  bond,  and  J.  W.  was  appointed 
trustee  of  the  marriage  settlement  in  place  of  H.  W. 
The  assets  of  the  obligor  would  have  been,  if  properly 
administered,  sufficient  to  pay  the  bond  in  full. 
Under  these  circumstances,  it  was  held  that  J.  W. 
and  H.  W.  were  both  liable  to  the  full  amount  of 
the  bond ;  but  that  J.  W.'s  assets  (he  having  died) 
were  primarily  answerable,  as  he  had  received 

the  trust  fund  (y). 

4.  However,  one  trustee  will  not  be  primarily 
responsible  where  his  breach  of  trust  is  only  re- 
motely connected  with  the  loss,  unless  of  course 
he  was  guilty  of  actual  fraud.  Thus,  in  Butkr  v. 
Butler  (2),  two  trustees  advanced  money  to  a  builder 
on  mortgage.  The  land  had  belonged  to  the  de- 
fendant, one  of  the  trustees,  and  part  of  the  money 
advanced  was  applied  by  the  builder  in  payment  of 
the  price  of  the  land,  and  of  other  money  due  from 
him  to  the  defendant.  The  other  trustee  com- 
menced this  ewtion,  alleging  that  the  security  was 
insufficient,  and  asking  that  it  might  be  realized, 
and  that  the  defendant  might  make  good  any  de- 
ficiency. It  was,  however,  held,  both  by  Mr.  Justice 
Fry  and  the  Court  of  Appeal,  that  the  indirect 
benefit  which  a  creditor  gets  from  trust  moneys 


(y)  Featheratone  v.  West,  6  Ir.  Eep.  Eq.  86. 

(z)  L.  B.,  7  Ch.  D.  116;  and  see  also,  as  to  non-liability  of 
«,  trustee  for  remote  gain,  Whitney  v.  Smithy  L.  E.,  4  Ch. 
App.  513. 
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being  lent  to  his  debtor  upon  insufficient  security^  m 
too  remote  (unless  the  thing  was  a  fraudulent  scheme) 
to  render  him  solely  liable  to  make  good  the  loss. 


Art.  84. — No  SeUoff  allowed  of  Gain  on  One  Breach 

against  Loss  on  another. 

A  trustee  is  only  liable  for  the  actual  loss 
in  each  distinct  and  complete  trans- 
action which  amounts  to  a  breach  of 
trust,  and  not  for  the  loss  in  each  par- 
ticular item  of  it  (a) ;  but  a  loss  in  one 
transaction  or  fund  is  not  compensated 
by  a  gain  in  another  and  distinct  one  (J). 

Illust. — 1.  In  Vt/se  v.  Foster  (c),  a  testator  de- 
vised his  real  and  personal  estates  upon  common^ 
trusts  for  sale,  making  them  a  miaed  fund.  His 
trustees  were  advised,  that  a  few  acres  of  freehold 
land  which  belonged  to  him  might  be  advantageously 
sold  in  lots  for  building  purposes,  and  that  to  develop 
their  value,  it  was  desirable  to  build  a  villa  upon 
part  of  them.  They  accordingly  built  one  at  a  cost 
of  1,600/.  out  of  the  testator's  personal  estate.  The 
evidence  showed  that  the  outlay  had  benefited  the 
estate,  but  Vice-Chancellor  Bacon  disallowed  the 
1,600/.  to  the  trustees  in  passing  their  accounts. 


(a)  Vyae  v.  Foster,  L.  E.,  8  Oh.  336,  aflfirmed  L.  E.,  7  H.  L. 
318. 

{b)  Wiles  V.  Greshamy  2  Drew.  258 ;  Dines  v.  Scott,  4  Euss« 
195;  Ex  parte  Lewis,  1  GL  &  J.  69. 

(c)  Supra. 
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The  Court  of  Appeal  (and  subsequently  the  House  of 
Lords),  however,  reversed  this,  the  Lord  Justice  James 
saying,  "As  the  real  and  personal  estate  constitllted 
one  flindy  we  think  it  neither  reasonable  nor  just  to 
fix  the  trustees  with  a  sum,  part  of  the  estate,  bond, 
fide  laid  out  on  other  part  of  the  estate,  in  the  exer- 
cise of  their  judgment  as  the  best  means  of  increasing 
the  value  of  the  whole.  If  they  were  mistaken  in 
this,  which  does  by  no  means  appear,  the  utmost  they 
could  be  fairly  chargeable  with  would  be  the  loss 
(if  any)  occasioned  by  the  mistake  in  judgment." 

2.  In  Wiles  v.  Gresham  (d),  on  the  other  hand, 
by  the  negligence  of  the  trustees  of  a  marriage 
settlement  a  bond  debt  for  2,000/.  due  from  the 
husband  was  not  got  in,  and  was  totally  lost.  Certain 
other  of  the  trust  funds  were  without  proper  autho- 
rity invested  in  the  purchase  of  land  upon  the  trusts 
of  the  settlement.  The  husband,  out  of  his  own 
money,  greatly  added  to  the  value  of  this  land; 
and  upon  a  claim  being  made  against  the  trustee 
for  the  2,000/.  they  endeavoured  to  set-off  against 
that  loss  the  gain  which  had  accrued  to  the  trust  by 
the  increased  value  of  the  land,  but  their  contention 
was  disallowed,  the  two  transaxjtions  being  separate 
and  distinct. 

3.  Again.  Trustees  had  kept  invested  on  un- 
authorized security  a  sum  of  money  which  they 
ought  to  have  invested  in  consols,  and  which  was  in 
consequence  depreciated.  Eventually  part  of  the 
money  was  invested  in  consols,  at  a  far  lower  rate 

{d)  Supra. 
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than  it  would  have  been  if  invested  according  to  the 
directions  in  the  will.  The  trustees  clainied  to  s^t-off 
the  gain  against  the  loss,  but  were  not  allowed  to  do 
so;  because  "at  whatever  period  the  unauthorized 
security  was  realized,  the  estate  was  entitled  to  the 
whole  of  the  consols  that  were  then  bought,  and  if 
it  was  sold  at  a  later  period  than  it  ought  to  have 
been,  the  executor  was  not  entitled  to  any  accidental 
€tdvantage  thence  accruing  (e).  This  case  is  at  first 
flight  difficult  to  be  distinguished  from  Vf/se  v,  Foster^ 
but  it  will  be  perceived  that  the  loss  and  gain 
resulted  from  two  distinct  transactions.  The  loss 
resulted  from  a  breach  of  trust  in  not  realizing  the 
securities ;  the  gain  arose  from  a  particular  kind  of 
stock  being  at  a  lower  market  value  than  usual  at 
the  date  at  which  the  trustees  bought  it. 

4.  Where,  however,  trustees  committed  a  breach 
of  trust  in  lending  trust  moneys  on  mortgage,  and 
upon  a  suit  by  them  the  mortgaged  property  was 
sold  and  the  money  paid  into  court  and  invested  in 
oonsols  pending  the  suit,  and  the  consols  rose  in  value, 
the  trustees  were  allowed  to  set  ofE  the  gain  in  the 
value  of  the  consols  against  the  loss  under  the  mort- 
gage, for  the  gain  and  loss  arose  out  of  one  trans- 
action (/).  It  is,  however,  very  difficult  to  reconcile 
this  case  with  the  last  one,  but  it  sebms  to  be  reason- 
able and  in  accordance  with  common  sense. 


[e)  Dimes  v.  Scotty  4  Euss.  195. 
;/)  Fletcher  v.  Green,  33  B.  426. 
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Art.  85. — Any  of  the  Cestuis  que  Trusts  may  compel 
Performance  of  a  neglected  Duty  or  prevent  the 
Commission  of  Breach. 

Where  the  court  is  satisfied  that  trust  pro- 
perty is  in  danger,  either  through  tha 
supineness  (^)  of,  or  a  contemplated  or 
probable  active  breach  of  duty  (A)  by, 
the  trustees,  or  where  the  latter  are 
residing  out  of  the  jurisdiction  of  the 
court  (e),  an  injunction  will  be  granted 
at  the  instance  of  any  person  with 
an  existing,  vested  or  contingent  in- 
terest (A),  either  compelling  the  trustees, 
to  do  their  duty  (^),  or  restraining  them 
from  interfering  with  the  trust  pro- 
perty (A),  as  the  case  may  require ; 
and  if  expedient  a  receiver  will  be  ap- 
pointed {I). 

Illust. — 1.  Thus,  if  one  commits  some  trespass 
upon  lands  in  the  possession  of  the  trustee,  and  tho 


{g)  Foley  v.  Burnell,  1  B.  C.  0.  277 ;  Fletcher  v.  Fletcher,  4 
Ha.  78. 

(A)  Tdlhot  V.  ScoU,  4  K.  &  J.  139 ;  Middleton  v.  Dodsuoell^ 
13  V.  266;  Dance  v.  Goldingham,  L.  E.,  8  Oh.  902. 

(i)  Noad  V.  Backhouse,  2  Y.  0.  0.  529. 

[k]  Lew.  697 ;  Scott  v.  Becher,  4  Pr.  346 ;  but  see  as  to 
contmgent  cestuis  que  trusts,  Davie  v.  Angel,  10  W.  E.  723> 
and  Clowes  v.  Hilliard,  L.  E.,  4  Oh.  D.  413. 

(?)  See  cases  in  note(/i);  and  Bennett  v.  Colley,  5  Sim.  192. 
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latter  refuses  to  sue  him,  the  court  will  oblige  him 
to  lend  his  name  for  that  purpose,  on  receiving  a 
proper  indemnHy  from  the  oestuiB  que  trusts  (m). 

2.  And  so,  if  a  tenant  for  life  refuses  to  renew 
leaseholds,  the  court  will  compel  him  to  do  so,  and 
a  receiver  of  the  income  of  the  trust  property  will 
be  appointed  to  collect  a  sufficient  sum  to  pay  the  re* 
newal  fine  (n). 

3.  In  JEarl  Talbot  v.  8cott  (o),  lands  were  vested  in 
trustees  by  act  of  parliament,  upon  trust  for  sale,  and 

rents  to  the  Earldom  of  Shrewsbury.  The  Earl  of 
Shrewsbury  attempted  to  disentail  (which  of  course 
he  could  not  do  effectually),  and  devised  the  lands  to 
the  same  trustees,  upon  trust  for  a  particular  claimant 
of  the  title.  The  trustees  accepted  this  trust,  and 
claimed  to  receive  the  rents  in  that  character,  pending 
proceedings  by  the  plaintiff  to  establish  his  claim  to 
the  earldom.  A  receiver  of  the  rents  was,  however, 
appointed  on  his  appUcation,  upon  the  ground  that 
the  trusts  of  the  will  were  in  conflict  with  the 
prior  trusts  upon  which  they  held  the  estate. 

4.  So  in  Emm  v.  Coventry  (jo),  a  bill  was  filed  by 
a  plaintiff  insured  in  a  society  whose  funds  were 
liable  to  pay  the  insurance  money,  on  behalf  of 
himself  and  other  persons  so  insured,  charging  a  loss 
of  the  funds  through  the  negligence  of  the 
directors.     The    answers    and    affidavits    showed 


fm)  Foley  v.  Bwrnelly  supra. 

\n\  See  Bennett  v.  Colley,  supra ;  and  Lew.  696« 

[o)  Supra. 

[p)  6  D.,  M.  &  G.  911. 

U.  A  A 
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that  the  secretary  had  absconded  with  part  of  th^ 
funds,  and  that  some  of  the  directors  were  in  needy 
circumstances,  and  the  court  granted  an  injunction 
xestraining  the  directors  from  touching  the  funds, 
and  appointed  a  receiver  of  them.  Lord  Justice- 
TTnight  Bruce  said,  "The  appKcation  before  the 
<K)urt  is  founded  on  the  common  right  of  persons 
who  are  interested  in  property  which  is  in  danger,  to 
tipply  for  its  protection.  /.  .  .  In  my  W 
,ment,  the  objections  which  have  been  urged  against 
this  application,  might  be  urged  with  as  much  reason^ 
as  much  force,  and  as  much  effect,  if  this  were  an 
application  to  restrain  the  felling  of  timber  in  a  case 
of  waste,  partly  perpetrated  and  partly  imminent." 

5.  On  similar  grounds,  the  court  will  appoint  a 
receiver  and  grant  an  injunction,  where,  from  the 

character  or  condition  of  the  trustee,  he  is  not 

a  fit  person  to  have  the  control  of  the  trust  property  ; 
as,  for  instance,  where  he  is  insolvent  (s),  or  about  to 
become  a  bankrupt  (^),  or  is  a  person  of  dissolute 
habits,  or  dishonest  (u). 

6.  Again,  the  court  will  grant  an  injunction  to 
restrain  a  sale  by  trustees  at  an  under  value  (ar), 
(although  this  was  at  one  time  doubted  (y)),  or  where 
a  sale  ha9  been  made  under  depreciatory  con- 
ditions, {z).  . 

(«)  Mansfield  v.  Shaw,  3  Mad.  100;  Oladdon  v.  Stoneman, 
1  Mad.  143,  n. 

[t)  Be  H:s  EstaU,  L.  E.,  1  Oh.  Div.  276. 


Ooldinghamy  L.  E.,  8  Oh.  902. 
{y)  Fechel  v.  Fowler,  2  Anst.  549. 
(z)  Dance  v.  Qoldingham,  L.  E.,  8  Ch.  App.  902. 
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Art.  86. — Property  acquired  either  wholly  or  partly 
out  of  Trust  Property  becomes  liable  to  the  Trust. 

a.  If  a  trustee  has,  in  breach  of  trust,  con- 
verted trust  property  into  some  other 
form,  or  has  invested  it  in  some  imautho- 
rized  shape,  the  property  into  which  the 
trust  property  has  been  so  converted, 
or  the  investments  in  which  it  has 
been  so  invested,  become  subject  to  the 
trust.  If  all  the  cestuis  que  trusts  are 
sui  juris,  they  can  collectively  elect  to 
adopt  the  breach,  and  take  the  property 
as  it  then  stands;  but  if  one  of  them 
objects  to  do  so,  he  may  require  it  to  be 
reconverted,  and  in  that  case  any  gain 
accrues  to  the  trust  estate,  and  any  loss 
falls  on  the  trustee  (a). 

&.  If  a  trustee  has  mixed  trust  moneys  with 
his  own,  or  has,  partly  with  his  own 
and  partly  with  trust  moneys,  purchased 
other  property  or  investments,  then  the 
cestuis  que  trusts  cannot  elect  to  take 
the  whole  of  the  mixed  fund  or  the 

(o)  See  per  Pearson,  J,,  Paiien  v.  Ouardians  of  Edmonton ^ 
31  W.  R.  785;  Be  Hallett,  KnatchbuU  v.  ffallett,  L.  p.,  la 
Gh.  D.  696 ;  Taylor  v.  Plumer,  3  M.  &  S.  562 ;  Frith  v. 
Cartland,  2  H.  &  M.  417 ;  Hopper  v.  Cony  era ,  L.  B.,  2  Eq. 
549;  Lane  v.  Digkton,  Amb.  409 ;  Scales  y.  Bakery  28  B.  91 ; 
Cooic  V.  Addison^  L.  E.,  7  Eq.  466 ;  Ernest  v.  Oraysdilly  2  D.; 
P.  &  J.  175 ;  Ex  parte  Barker y  28  W.  R  522. 

aa2 
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entire  property  or  investments  so  pur- 
chased ;  but  if  the  mixed  fund,  or  the 
property  or  investments  so  purchased, 
can  be  traced  (into  whatever  form  they 
may  have  been  converted),  the  cestuis 
que  trusts  will  be  entitled  to  a  first 
charge  thereon  (b). 

Illust. — 1.  Thus,  where  money  is  handed  to 
a  broker  for  the  purpose  of  purchasing  stock,  and 
he  invests  it  in  unauthorized  stock,  and  absconds,  the 
stock  which  he  has  purchased  will  belong  to  the 
principal,  and  not  to  the  broker's  assignee  in  bank- 
ruptcy. For  a  broker  is  a  constructive  trustee 
for  his  principal,  and,  as  was  said  by  Lord  EUen- 
borough,  "  the  property  of  a  principal,  entrusted  by 
him  to  his  factor  for  any  special  purpose,  belongs  to 
the  principal  notmthstanding  any  change  which 
that  p/operty  may  have  undefgone  in  for^solong 
as  such  property  is  capable  of  being  identified  and 
distinguished  from  all  other  property"  {c). 

2.  So,  if  goods  consigned  to  a  factor  be  sold  by 
him  and  reduced  into  money,  yet  if  the  money 
can  be  traced — as,  for  instance,  where  it  has  been 
kept  separate  and  apart  from  the  factor's  own  moneys, 
or  kept  in  bags,  or  the  like  {d)y  or  has  been  changed 

(h)  Be  ffaUetty  KnatchhuU  y.  HaXlett,  supra;  Lupton  y. 
WhUe,  15  V.  432;  Fmndl  y.  Deffell,  4  D.,  M.  &  &.  372; 
Worcester  Banking  Co,  v.  BUdc^  31  W.  E.  196. 

(c)  Taylor  y.  Plumer,  supra;  Ex  parte  Cook,  L.  B.,  4  Clu 
X).  123  ;  Be  Hallett,  KnatchbuU  y.  Hallett,  supra. 

{d)  Tooke  y.  HolUngworth,  6  T.  E.  277. 
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into  bills  or  notes  (^),  or  into  any  other  form  (/), 
or  has  been  paid  into  the  factor's  account  at  the 
bank  {g) — ^the  employer,  and  not  the  creditors  of  the 
factor,  will,  upon  his  bankruptcy,  be  entitled  to 
the  property  into  which  it  has  been  converted.  For 
the  creditors  of  a  defaulting  trustee  can  have  no 
better  right  to  the  trust  property  than  the  trustee 
himself;  and  it  makes  no  difference  in  this  respect 
that  the  trustee  committed  a  breach  of  trust  in 
converting  the  property,  for  an  abuse  of  trust  can 
confer  no  right  on  the  person  abusing  it,  nor  on  those 
dauning  through  him  (A). 

3.  So,  where  the  trustees  of  a  will  invested  trust 
moneys  in  an  unauthorized  purchase  of  land,  and 
afterwards  contracted  to  sell  it  for  a  largely  increased 
price,  it  was  held  that  they  were  acting  properly  in  so 
doing,  and  that  the  concurrence  of  one  beneficiary 
was  sufficient  to  make  a  good  title,  on  the  purchasers 
seeing  that  the  purchase-money  was  invested  in  the 
names  of  the  trustees  as  trustees  (t).  For,  as 
Mr.  Justice  Pearson  put  it : — ^^  I  see  no  reason  why 
the  trustees  should  not  now  do  what  it  was  all 
along  their  duty  to  do,  and  what  the  court  would 
have  ordered  them  to  do.  At  the  same  time,  I  agree 
that  it  would  be  proper  to  take  the  concurrence  of 
one  of  the  cestuis  que  trusts,  because,  if  all  of  them 
elected  to  take  their  shares  of  the  land  after  it  had 


(c)  Ex  parte  Dumaa,  2  V.  sen.  582. 


;/)  Frith  V.  Cartland,  2  H.  &  M.  417;  Birt  v.  Birt,  L.  E., 
11  Oh.  D.  772.  % 

f^)  Be  ffalUtt,  Knatchhull  y.  ffalUU,  supra. 

[h]  Taylor  v.  Flumer,  supra. 

[{)  Fatten  Y.  Ouardian$  of  Edmonton,  31  W.  E.  785. 
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been  puroliased,  they  would  have  been  entitled  to  do 
so ;  but  if  one  of  them  objected  to  take  the  land, 
but  required  that  it  should  be  sold,  the^  the  others 
could  not  compel  him  to  take  his  share  of  the  land 
as  representing  his  share  of  the  money," 

4.  The  case  is  comparatively  simple  where  (as  iu 
the  foregoing  illustrations)  the  trustee  has  spent  op 
converted  the  trust  property,  and  nothing  but  the 
trust  property.  It,  however,  becomes  more  difficulty 
when  the  trustee  has  mixed  the  trust  moneys 

with  his  own,  and  either  kept  the  mixed  fund,  or 
spent  it  in  the  purchase  of  other  property.  The  case 
ihen  turns  entirely  upon  the  question,  whether  the 
mixed  fund,  so  formed,  can  be  identified,  or,  if  it  has 
been  spent,  whether  it  can  be  traced  into  the  property 
which  has  been  purchased  with  it.  If  it  has  become 
so  mixed  up  with  the  trustee's  private  property  as 
to  render  it  impossible  to  ttace  it  (for  instance, 
where  it  has  been  converted  into  money,  which  has 
been  put  in  circulation  (A),  or  has  otherwise  become 
indistinguishable),  then,  as  the  right  of  the  cestui 
que  trust  is  only  to  have  the  actual  trust  property,  or 
that  which  stands  in  its  place,  or  to  have  a  charge  on 
it,  and  as  the  actual  property  is  gone,  and  that 
which  stands  in  its  place  cannot  be  identified,  the 
cestui  que  trust  can  only  proceed  against  the  trustee 
generally  for  the  breach  of  trust,  or,  if  he  be  bank-^ 
rupt,  can  only  prove  as  a  creditor  (/)» 

5.  But  where  the  mixed  fund  can  be  traced  (as, 

Uc)  Miller  v.  Race,  1  Bar.  467. 

{l)  Ex  parte  Dumas,  1  Ab.  234 ;  Eyall  v.  Boll,  Ch.  172 ; 
Scott  V.  Surman,  Willes,  404. 
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for  instance,  where  the  trustee  has  paid  in  the  trust 
fund  to  his  general  banking  account  {m)j  the  cestuis 
que  trusts  "will  have  a  charge,  or  lien,  upon  the  whole 
mixed  fund.    In  the   recent    case  of  JRe  Halktty 
Knatchbull  v.  Halhtt  (m),  the  late  Sir  George  Jessel, 
M.  E.,    elaboratety    reviewed    all    the    authorities 
touching    on  this    question.     His    Lordship    said: 
*'  The  modem  doctrine  of  equity,  as  regards  property 
-disposed  of  hy  persons  in  a  fiduciary  position,  is  a 
very  clear  and  well-defined  doctrine.     Tou  can,  if 
the  sale  was  rightful,  take  the  proceeds  of  the  sale,  if 
you  can  identify  them.    If  the  sale  was  wrongful, 
you  can  still  take  the  proceeds  of  the  sale,  in  a  sense 
adopting  the  sale  for  the  purpose  of  taking  the 
proceeds,  if  you  can  identify  them.     There  is  no 
distinction,  therefore,  between  a  rightful  and  a  wrong- 
f ul  disposition  of  the  property,  so  far  as  regards  tie 
right  of  the  beneficial  owner  to  follow  the  proceeds. 
But  it  veiy  often  happens  that  you  cannot  identify 
the  proceeds.     The  proceeds  may  have  been  invested, 
together  with  money  belonging  to  the  person  in  a 
fiduciary  position,  in  a  purchase.    He  may  have 
bought  land  with  it,  for  instance,  or  he  may  have 
bought  chattels  with  it.    Now  what  is  the  position  of 
the  beneficial  owner  as  regards  such  purchases  P    I 
will  first  of  all  take  his  position  when  the  purchase  is 
■clearly  made  with  what  I  wiU  call,  for  shortness,  the. 
trust  money,  although  it  is  not  confined,  as  I  will 
presently  show,  to  express   trusts.    In   that  case, 


(m)  Re  ffcbUett,  Knatchhidl  v.  Halletty  supra,  overruling  the 
<4ecision  of  Pry,  J.,  in  Ex  parte  Dale,  L.  B.,  11  Gh.  D.  772« 
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aooording  to  the  now  well-established  doetiine  of 
equity,  the  beneficial  owner  has  a  right  to  elect, 
either  to  take  the  property  purchased,  or  to  hold  it  as 
a  security  for  the  amount  of  the  trust  money  laid 
out  in  the  purchase ;  or,  as  we  generally  express  it, 
he  is  entitled,  at  his  election,  either  to  take  the  pro- 
perty, or  to  have  a  charge  on  the  property  for  the 
amount  of  the  trust  money.  But  in  the  second 
oase,  where  a  trustee  has  mixed  the  money  with  hi» 
own,  there  is  this  distinction,  that  the  cestui  que  trust, 
or  beneficial  owner,  can  no  longer  elect  to  take  the 
property,  because  it  is  no  longer  bought  with  the 
trust  money  simply  and  purely,  but  with  a  mixed 
fund.  He  is,  however,  still  entitled  to  a  charge  on 
the  property  purchased  for  the  amount  of  the  trust 
money  laid  out  in  the  purchase ;  and  that  charge  is. 
quite  independent  of  the  fact  of  the  amount  laid  out 
by  the  trustee.  The  moment  you  get  a  substantial 
portion  of  it  furnished  by  the  trustee,  the  right  to 
the  charge  follows  (w).  .  .  .  I  have  only  to 
advert  to  one  other  point,  and  that  is  this: — sup- 
posing, instead  of  being  invested  in  the  purchase  of 
land  or  goods,  the  moneys  were  simply  mixed  witlr 
other  moneys  of  the  trustee,  does  it  make  any 
difference  according  to  the  modern  doctrine  of 
equity  H  I  say  none.  It  would  be  very  remarkable 
.if  it  were  to  do  so.  Supposing  the  trust  money  waa 
1,000  sovereigns,  and  the  trustee  put  them  into  a 
bag,  and  by  mistake,  or  accident,  or  otherwise, 
dropped  a  sovereign  of  his  own  into  the  bag  ?    I  do 

{n)  See  also,  to  same  effect,  WorcesteTy  &c.  Banking  Go,  y» 
Blick,  31  W.  E.  195. 
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not  like  to  call  it  a  charge  of  1,000  soYereigns  on  the^ 
1,001  soYereigns,  but  that  is  the  effect  of  it.  I  haYC 
no  doubt  of  it.  It  would  make  no  difference  if, 
instead  of  one  soYereign,  it  was  another  1,000^ 
soYereigns.  But  if  instead  of  putting  it  into  his  bag 
or  after  putting  it  into  his  bag,  he  carries  the  bag  to 
his  bankers,  what  then?  According  to  law,  the 
bankers  are  his  debtors  for  the  total  amount ;  but  if 
you  lend  the  trust  money  to  a  third  person,  you  can 
follow  it.  If  in  the  case  supposed  the  trustee  had 
lent  the  1,000/.  to  a  man  without  security,  you  coidd 
follow  the  debt  and  take  it  from  the  debtor.  .  .  . 
If  instead  of  lending  the  whole  amount  in  one  sum 
simply,  he  had  added  a  soYcreign,  or  had  added  500/. 
of  Ins  own  to  the  1,000/.,  the  only  difference  is  this, 
that  instead  of  taking  the  debt,  the  cestuis  que  trusts 
would  haYe  a  charge  for  the  amoxmt  of  the  trust 
money  on  the  debt." 

6.  As  another  example  of  the  effect  of  mixing 
trust  funds  with  the  trustee's  priYate  moneys,  the  case^ 
of  Cook  Y.  Addison  (o)  may  be  cited.  There  A.  was 
one  of  the  trustees  under  a  settlement,  and  he  was 
also,  in  his  own  right,  the  lessee  of  a  house.  This 
house  he  sublet  to  S.,  who  coYcnanted  to  repair  it.. 
S.  afterwards  borrowed  (legitimately)  a  sum  of  money 
from  the  trustees,  and  therewith  purchased  from  A. 
the  furniture  in  the  house,  and  executed  a  mortgage 
of  his  underlease,  and  a  bill  of  sale  of  the  furniture 
to  the  trustees.  S.  getting  into  difficulties,  A.  put 
an  end  to  the  underlease,  and  re-entered  and  took 

(o)  L.  E.,  7  Eq.  471. 
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possession.  He  subsequently  assigned  the  premises 
to  F.  at  a  rent  of  310/.,  and  a  premium  of  100/. 
The  furniture  was  purchased  by  F.  for  550/.,  and  he 
also  paid  250/.  towards  repairs.  A.  invested  a  sum 
to  make  good  the  principal  trust  fund,  but  refused  to 
pay  the  interest  which  had  accrued  due  from  S.  It 
was  held,  however,  that  he  had,  by  his  conduct,  mixed 
the  trust  funds  with  his  own,  and  that  the  interest 
must  be  paid  out  of  the  sum  received  by  him  from 
F.  for  repairs;  the  Vice-Chancellor  Stuart  saying :  "  It 
is  a  well-established  doctrine  in  this  court,  that  if  a 
trustee  or  agent  mixes  and  confuses  the  property 
which  he  holds  in  a  fiduciary  character  with  his 
own  property,  so  that  they  cannot  be  separated  with 
perfect  accuracy,  he  is  liable  for  the  whole.  In  this 
•case,  it  is  impossible  to  say  how  much  of  the  250/. 
received  by  the  defendant  Addison  from  Fowler  for 
repairs  consisted  of  what  was  due  under  the  covenant 
to  repair  in  the  underlease.  The  consequence  is,  that 
the  whole  250/.  is  liable  to  the  demands  of  the  cestuis 
<[ue  trusts,  so  far  as  necessary  to  make  up,  with  the 
other  sums  admitted  to  be  part  of  the  trust  property, 
the  full  amount  of  the  trust  fund  of  520/.,  with 
interest  at  five  per  cent,  per  annum." 

7.  Again,  trustees  had  power,  with  the  consent 
of  the  tenant  for  life,  to  sell  the  trust  property ;  and 
they  were  directed  to  invest  the  purchase-money  in 
the  purchase  of  other  real  estate,  to  be  settled  on  the 
like  trusts.  The  trust  property  was  sold  under  this 
power  for  8,440/.,  and  the  tenant  for  life  was  allowed 
(wrongly)  to  keep  the  purchase-money.  About  the 
;same  time  he   purchased    another  estate  for 
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17,400/.,  of  which  sum  8,124/.  was  part  of  the  above- 
mentioned  trust  money.  This  estate  was  conveyed 
to  him  in  fee  simple.  The  tenant  for  life  eventually 
became  bankrupt,  and  it  was  held,  that  as  against 
his  assignees  in  bankruptcy,  the  original  trustees  of 
the  settlement  had  a  lien  on  the  estate  which  he  had 
purchased,  to  the  extent  of  the  moneys  invested  in 
its  purchase  (p), 

8.  Once  more,  in  Hopper  v.  Cony  era  {q),  a  solicitor 
having  in  his  possession  the  title  deeds  of  an  estate 
mortgaged  to  his  oUent,  deposited  them  with  his  own 
banker  to  secure  an  advance,  which  he  applied  in  the 
purchase  of  an  estate  on  his  own  behalf.  When  the 
mortgage  to  his  cKent  was  paid  ofP,  he  appKed  the 

money  in  repaying  the  loanfrom  his  banker,  and 

informed  his  client  that  he  had  re-invested  the  mort- 
gage money  upon  other  good  security ;  and  his  client 
thereupon  executed  a  re-assignment  of  the  mortgaged 
property.  In  fact,  the  soKcitor  never  re-invested  the 
money,  although  he  continued  to  pay  interest  upon 
it  imtil  his  death.  Upon  the  true  state  of  the  trans- 
action being  discovered,  the  court  held,  that  the  client 
was  entitled  to  a  lien  upon  the  estate  purchased  by 
the  solicitor. 

9.  However,  wherever  the  trustee  has  mixed  the 
trust  fund  with  his  own  moneys,  then,  before  a  charge 
or  lien  can  be  substantiated,  it  must  be  shown  that 
the  trust  fund  in  fact  forms  part  of  the  fund  or 


(p)  Price  V.  Blakemore,  6  B.  507. 

Iq)  L.  B.,  2  Eq.  549;  and  see  also  Middhton  v.  Pollock^ 
L.  B.,  4  Ch.  D.  49. 
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property  on  whicli  the  lien  is  claimed.  Wliere^- 
therefore,  it  appeared  that  the  actual  hank  notes^ 
of  which  the  trust  fund  consisted,  had  not  been  paid 
by  the  trustee  into  his  banking  account,  it  was  held 
that  the  cestuis  que  trusts  had  no  lien  on  the  balance 
l3ring  at  the  trustee's  bankers,  because  the  trust  fund 
could  not  be  traced  to  the  bank  (r).  Of  course^ 
if  the  trust  could  have  been  proved  to  have  been 
paid  into  the  trustee's  account,  then,  notwithstanding 
that  he  might  subsequently  have  drawn  out  and  paid 
in  moneys,  the  lien  would  have  been  upheld. 


Art.  87. — Frauduk^if  Breach  of  Trust  is  a  Crime. 

A  trustee  who  fraudulently  appropriates  or 
disposes  of  the  trust  property,  in  any 
manner  inconsistent  with  the  trust,  is 
guilty  of  a  misdemeanor,  and  is  liable 
to  be  kept  in  penal  servitude  for  not 
more  than  seven  and  not  less  than  five 
years,  or  to  be  imprisoned,  with  or  with- 
out hard  labour,  for  not  more  than  two 
years:  Provided,  that  no  criminal  pro- 
ceedings can  be  instituted  v^thout  the 
sanction  of  the  Attorney-General,  or  of 
the  Solicitor-General,  or  (if  civil  pro- 
ceedings have  been  commenced)  of  the 


(r)  Ex  parte  Hardcaatle,  29  W.  E.  616. 
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judge  of  the  court  wherein  they  have 
been  commenced  (s).  The  fact,  that  a 
breach  of  trust  is  a  crime,  does  not  affect 
the  validity  of  any  civil  proceeding,  nor 
any  agreement  for  restoration  of  the 
trust  property  (#). 


»  24  &  25  Vict.  c.  96,  s.  80. 
[t)  Ibid.  8.  86. 
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Liability  of  Parties  other  than  the 

Trustees. 


Art.  88.  Lidbility  of  Cestui  que  Trtut  who  is  Party  to  a  Breads 
of  Trust, 

89.  Liability  of  Third  Parties  privy  to  a  Breach  of  Trusts 

90.  Follotving  Trust  Property  into  the  Hands  of  Thirds 
Parties, 
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Art.  88. — Liability   of  Cestui  que    Trust  who  is  a 

Party  to  a  Breach  of  Trust. 

Where  one  of  several  cestuis  que  trusts  lias 
joined  in  a  breach  of  trust,  his  whole 
equitable  interest  under  the  settlement  («) 
(except  where  he  also  has  the  legal 
estate  (J))  may  be  stopped  by  his  co« 
cestuis  que  trusts  as  against  him  and  all 
persons  claiming  under  him,  except  pm-- 
chasers  for  value  without  notice  (c),  until 

(a)  WoodyaU  v.  Qresley,  8  Sim.  180 ;  Fuller  v.  Knight^  6 
B.  206 ;  M'Oachen  v.  Dew,  15  B.  84 ;  Vaughton  y.  Noble,  30 
B.  34;  Jacubs  v.  Rylance,  L.  B.,  17  Eq.  341. 

{b)Egbert  v.  Butter,  21  B.  560;  Fox  v.  BucMey,  L.  E.,  3 
Oh.  Div.  608 ;  but  see  Woodyatt  v.  Oresley,  supra. 

(c)  Williams  Y,  Allen  {No.  2),  32  B.  650;  KilworthY.  Mount- 
cashel,  15  Ir.  Ch.  E.  565;  Jacubs  v.  Rylance,  supra;  Ex  parte 
Turpin,  1  D.  &  0.  120 ;  Woodyatt  v.  Oresley,  supra ;  Cole  v. 
Muddle,  10  Ha.  18e. 
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the  whole  loss  has  been  so  compensated : 
Provided  that  this  article  does  not  apply 
where  the  guilty  cestui  que  trust  is  a 
feme  covert  without  power  of  anticipa- 
tion (d). 

Illust. — 1.  A  trustee,  in  breach  of  trust,  lent  the 
trust  fund  to  A.  B.,  the  tenant  for  life.  The  trustee 
afterwards  oonouired  in  a  creditor'  deed,  by  wWoh 
A.  B.'s  life  interest  was  to  he  applied  irx  payment  of 
his  dehts,  and  the  trustee  received  thereunder  a  debt 
due  to  him  from  A.  B.  Before  the  other  creditors 
had  been  paid,  the  trustee  retained  the  life  in- 
come to  make  good  the  breach  of  trust.  It  was 
held,  upon  a  bUl  filed  by  those  claiming  under  the 
creditors*  deed,  that  the  court  would  not  restrain  the 
trustee  from  making  good  the  breach  of  trust  out  of 
the  life  income;  for  although  the  trustee,  being  a 
creditor  and  party  to  the  deed,  had,  qua  himself,  no 
right  to  retain  the  Hfe  interest,  yet,  as  representing 
the  cestuis  que  trusts,  he  was  justified  in  doing  so. 
And  the  Master  of  the  Rolls  said :  "  This  bill,  pro- 
posing to  leave  nothing  but  the  personal  Kability  of 
Knight  (the  trustee)  for  the  reparation  of  the  breach 
of  trust,  seeks  to  withdraw  the  Kabihty  of  the  hfe 
estate,  and  thus  materially  diminish  the  security  of 
the  cestuis  que  trusts.  ...  I  cannot  reconcile 
myself  to  the  notion  that  this  is  a  course  which  this 
court  could  pursue  "  {e). 

{d)  Lew.  744;  and  see  Stanley  v.  Stanley,  L.  E.,  7  Ch. 
Div.  589. 
(c)  Fuller  v.  Knight,  supra. 
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2.  In  Woodyatt  v.  Oresley  (/),  the  facts  were  as 
follows : — On  the  marriage  of  Sir  N.  and  Lady 
Qxesley  two  settlements  were  executed.  By  one,  a 
sum  of  stock  and  estates  in  W.  (the  lady's  property) 
were  conveyed  to  trustees  in  trust  for  her  for  life, 
with  remainder  in  trust  for  the  children  of  the  mar- 
riage ;  and  by  the  other,  Sir  N.  granted  out  of  his 
estates  a  rent-charge  to  Lady  G.  for  life.  She,  after 
her  husband's  death,  fraudulently  obtained  a  transfer 
of  the  stock,  and  sold  it  out;  and  afterwards  she 
assigned  her  life  interest  in  the  estates  in  W.  and 
the  rent-charge  to  A.  for  valuable  consideration,  but 
with  notice  of  the  fraud.  It  was  held,  that  the  rents 
of  the  estates  in  "W.  and  the  rent-charge  were  liable 
to  be  applied  to  replace  the  stock,  and  a  receiver  of 
them  was  appointed  for  that  purpose. 

3.  But  where  a  testator  devised  certain  real  estate 
for  life  to  one  of  his  executors  and  trustees,  and  the 
devisee  afterwards  committed  a  breach  of  trust,  and 
filed  his  petition  for  liquidation,  it  was  held,  that  as 
agaiQst  the  trustee  in  liquidation  the  other  cestuis 
que  trusts  had  no  lien  on  the  interest  of  the  trustee, 
the  Lord  Justice  James  sa3ring:  *^The  estate  of  a 
legal  devisee  is,  under  no  circumstances,  under  the 
control  of  the  court "  ( ^). 


I 


f)  8  Sim.  180. 

g)  Fox  V.  Buckley,  L.  E.,  3  Ch.  Div.  611. 
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Art.  89. — Liability,  of  Third  Parties  privy  to  a 
fraudulent  Breach  of  Trust. 

All  persons  who  are  parties  to  a  fraudulent, 
breach  of  trust,  render  themselves  equally 
liable  with  the  trustees,  and  the  Statute: 
of  Limitations  will  not  run  in  their  favour 
until  the  fraud  is  known  to  the  persons 
afPected  by  it  (A). 

Illust. — !•  A  testator  bequeathed  a  sum  of  600/., 
"whioh  he  described  as  being  in  the  hands  of  one 
Gregory  (to  whom  he  had  lent  the  same  on  the  secu-i 
rity  of  his  note  of  hand),  to  his  son-in-law  Rolfe,  upon 
trust  to  invest  the  same,  and  pay  the  dividends  and 
interest  to  his  daughter,  the  wife  of  Eolfe,  for  life, 
for  her  separate  use ;  and  after  her  death,  upon  trust 
for  Rolfe  for  life,  with  remainder  to  their  children. 
On  the  death  of  the  testator,  Eolfe,  the  trustee,  be- 
came indebted  to  Gregory,  and  in  order  to  discharge 
port  of  that  debt  he  delivered  to  Gregory  the  note  of 
hand  for  600/.  It  was  held  that  as  Gregory  had  in- 
formation  of  the  manner  of  the  bequeft  he  was  a 
party  to  the  fraudulent  abstraction  of  the  trust  pro- 
perty, and  liable  to  refund  the  amount,  and  that  being 
founded  on  fraud,  the  Statute  of  Limitations  did  not 

apply  W- 

2.  So,  where  a  fund  was  standing  to  the  account  of 

(h)  Eolfe  V.  Gregory,  11  Jur.,  N.  S.  98;  Bridgeman  v.  Crill, 
24  B.  302 ;  Eaves  t.  Hickson,  30  B.  136 ;  and  see  per  Malins; 
V.-C,  Morgan  v.  EJ/ord,  L.  E.,  4  Ch.  Diy.  352;  Dixon  v. 
J)txon,  L.  E.,  9  Ch.  D.  587. 

(t)  Eolfe  Y.  Gregory y  supra;  Dixon  y.  Dixon,  9  Ch.  Div.  587. 

V.  BB 
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two  trustees  in  the  books  of  some  bankers,  who  had 
notice  that  it  was  a  trust  fund,  and  by  the  direction 
of  the  tenant  for  life  only,  they  transferred  it  to  his 
account,  and  thereby  obtained  payment  of  a  debt  due 
from  him  to  them.  It  was  held  that  the  trustees 
might  sue  the  bankers  to  have  the  trust  fund  re- 
placed, and  that  the  Statute  of  Limitations  was  not 
applicable  (A:). 

3.  In  JEaves  v.  Hickson  (/),  trustees  had  paid  over 
trust  funds  bequeathed  to  the  children  of  one  William 
Knibb,  upon  the  faith  of  a  forged  marriage  certificate, 
which  William  Knibb  produced  to  theniy  from  which  it 
appeared  that  certain  illegitimate  children  of  his  were 
legitimate.  It  was  held  that  William  Knibb,  who 
had  produced  the  certificate,  must  be  made  responsible 
for  the  money  as  well  as  the  trustees. 


Art.  90. — Follotcing  Trust  Property  into  the  Hands  of 

Third  Parties. 

If  trust  property  comes  into  the  hands  of 
any  person  inconsistently  with  the  trust, 
then — 

«.  If  such  person  has  got  the  legal  estate, 
he  will  be  a  mere  trustee  for  the  persons 
entitled  under  the  trust;  unless  he,  or 
some  person  through  whom  he  claims  (w), 
has  bona  fide  purchased  the  property 

[h)  Bridgeman  v.  Gill,  24  B.  302. 
h)  30  B.  136. 

(m)  HarrxBon  v.  Forthf  Pr.  Ch.  61 ;  Martins  v.  Joliffe, 
Amb.  313 ;  McQueen  v.  Farquhar,  11  V.  478. 
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for  valuable  consideration,  and  without 
receiving  notice  of  the  existence  of  the 
trust  before  completion  of  the  purchase, 
and  before  payment  of  the  purchase- 
money  (w), 
fi.  If  he  has  not  got  the  legal  estate  (o),  or 
if  the  property  is  a  mere  chose  in 
action  (jp),  he  will  be  a  mere  trustee, 
notwithstanding  that  he  purchased  it 
bonS.  fide  for  value  and  without  notice  ; 
unless  (being  a  chose  in  action)  the  pro- 
perty consists  of  a  negotiable  instru- 
ment (g'),  or  an  instrument  which  was 
intended  by  the  parties  to  it  to  be 
transferable  free  from  all  equities  attach- 
ing to  it  (r). 

Illust. — 1.  Thus,  luBoursoty,  Savage  (s),  A.,  one 
of  three  trustees,  executed  an  assignment  of  leasehold 

(n)  Baasett  v.  Noaworthy,  2  L.  C.  1 ;  Boursot  v.  Savage, 
L.  E.,  2  Eq.  134  ;  Mackreth  v.  Symmona,  16  V.  349 ;  Pilcher 
T.  Rawlins,  L.  K.,  7  Ch.  269;  and  as  to  the  time  at  which  the 
notice  is  e^ectual,  Lady  Bodmin  t.  Vanderhendy,  1  Ver.  179; 
Jonea  v.  Thomaa,  3  P.  W.  243 ;  AU.-Oen,  v.  Gower,  2  Eq.  Ca. 
Ab.  686,  pi.  11 ;  More  t.  Mahow,  1  Ch.  Oa.  34. 

(o)  See  per  Lord  Westbnry,  Phillipa  t.  Phillips,  4  D.,  P.  & 
J.  208. 

(i?)  Turton  v.  Benaon,  1  P.  W.  496;  Ord  v.  WhiU,  3  B.  367 ; 
Mangles  v.  Dixon,  3  H.  L.  Oas.  702. 

(q)  Anon,,  Com.  Eep.  43. 

\r)  Be  Blakeley  Co,,  L.  E.,  3  Ch.  164;  Be  General  Estates 
Co,,  ibid.  768;  Crouch  v.  CrSdit  Fonder,  L.  E.,  8  Q.  B.  374; 
and  see  Judicature  Act,  1873,  s.  26. 

{a)  L.  E.,  2  Eq.  134 ;  and  see  also  Bradley  v.  Richea^  L.  E., 
9  Ch.  D.  189. 

bb2 
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property,  held  by  them  jointly,  to  a  purohaaer,  and 
forged  the  fiignatores  of  his  two  co-trustees,  and  also 
the  requisite  assent  to  his  cestui  que  tnist  to  the  sale. 
A.  was  a  solicitor,  and  acted  as  such  for  the  pur- 
chaser. It  was  held,  that,  in  accordance  with  the 
maxim  Quifacit  per  alium  facit  per  se^  the  purchaser 
had  constructive  notice  by  his  solicitor  of  the  exis- 
tence of  the  trust,  and  that  although  the  execution 
by  one  of  three  joint  tenants  was  a  valid  assignment 
of  the  legal  interest  in  one-third  of  the  property  to  the 
purchaser,  yet  the  constructive  notice  of  the  trust  dis- 
entitled the  latter  from  taMng  any  beneficial  interest* 

2.  So,  where  there  is  a  lien  for  unpaid  purchase- 
money  (which,  as  we  have  seen,  burdens  the  estate 
with  a  trust  pro  tanto),  a  subsequent  purchaser  with 
notice  of  the  lien  (such,  for  instance,  as  that  which  is 
constructively  afforded  by  the  absence  of  an  indorsed 
receipt  on  the  conveyance  (^)),  wiU  take  the  estate 
subject  to  it  (u). 

3.  Again,  A.  contracted  with  B.  for  the  purchase 
of  property  in  fee,  in  ignorance  that  B.  was  only 
entitled  to  an  estate  pnr  autre  vie,  and  that  B.'s  wife 
was  entitled  to  the  remainder  in  fee.    D.,  with  full 

knowledge  of  this  contract,  took  a  conveyance^ 

from  B.  and  his  wife,  of  the  fee  simple.  A.  then  sued 
for  specific  performance,  and  it  was  held,  that  as  D. 
had  notice  of  this  contract,  A.  was  entitled  to  a 
conveyance  from  D.  of  B.'s  interest,  with  compensa* 
tion  in  respect  of  the  interest  of  B.'s  wife,  which  B. 
was  imable  to  bind  without  her  consent  (x). 

H)  2  Prest.  Oonv.  429. 

lu)  Machreth  v.  SymmonSy  15  Y.  349. 

[x)  Barnes  v.  Wood,  L.  E.,  8  Eq.  424. 
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4.  I£  an  alienee  is  a  volunteer,  then  the  estate 
mil  rdmain  burdened  with  the  trust,  whether  he 
had  notice  of  the  trust  ( y)  or  not  (2) ;  for  a  volunteer 
has  no  equity  as  against  a  true  owner. 

.5.  But  where  one  purohased  lands  from  a  devisee 
•of  them,  bon&  fide  and  without  notice  of  any  defect 
in  the  will,  and  afterwards  the  heir  of  the  testator 
filed  a  bill,  alleging  that  the  testator  had  irevoked 
his  wiU,  it  was  held  that  the  purchaser  was  entitled, 
"whether  the  will  was  revoked  or  not  (a). 

6.  In  Thomdike  v.  Hunt  (6),  a  trustee  of  two  diffe* 
rent  settlements  having  applied  to  his  own  use  funds 
subject  to  one  of  the  settlements,  replaced  them  by 
funds  which,  under  a  power  of  attorney*  from  his 
00-trustee  under  the  other,  he  transferred  into  the 
names  of  himself  and  his  co-trustee  in  the  former. 
In  a  suit  in  respect  of  breaches  of  trust  of  the  former 

.  settlement,  the  trustees  of  it  transferred  the  fund 
thus  replaced  into  court,  and  it  was  held  by  the 
Court  of  Appeal,  that  the  transfer  into  court  was 
equivalent  to  an  alienation  for  value  without  notice, 
and  that  the  cestuis  que  trusts  under  the  other  settle- 
ment could  not  follow  the  trust  fund. 

7.  The  trustees  of  a  settlement,  advanced  the  trust 
money  on  the  security  of  real  property  which  was 
conveyed  to  them  by  the  mortgagor,  the  mortgage 
deed  noticing  the  trust.  The  surviving  trustee  of  the 
settlement  afterwards  reconveyed  part  of  the  property 


fy)  Mansdl  v.  Manaell,  2  P.  W.  678. 
,  z)  Ibid. ;  Bpurgeon  t.  Colliery  1  Ed.  55. 


fa)  BoBBett  V.  NoBworthyy  2  L.  G.  1. 


3  D.  &  J.  56;  and  see  Com  v.  JamMy  3  D.,  F.  &  J.  256; 
-and  Dawion  v.  PrincCy  2  D.  &  J.  41. 
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to  the  mortgagor  on  payment  of  part  of  the  mortgage 
money,  which  he  forthwith  appropriated.  The  mort- 
gagor then  conveyed  that  part  of  the  property  to  new 
mortgagees,  concealing,  with  the  connivance  of  the 
trustee,  both  the  prior  mortgage  and  the  reconveya.nce.  - 
When  the  fraud  was  discovered,  the  cestui  que  trust 
under  the  settlement,  filed  a  bill  against  the  new 
mortgagees,  claiming  priority;  but  the  court  refused 
to  interfere,  Lord  Justice  James  saying,  "  I  propose 
to  apply  myself  to  the  case  of  a  purchaser  for  valuable 
consideration  without  notice,  obtaining  on  the  occasion 
of  his  purchase,  and  by  means  of  his  purchase  deed, 
some  legal  estate,  some  legal  right,  some  legal  advan- 
tage ;  and,  according  to  my  view  of  the  established 
law  of  this  court,  such  a  purchaser's  plea  of  a  purchase 
for  valuable  consideration  without  notice,  is  an  abso- 
lute, unqualified,  unanswerable  plea  to  the  jurisdic- 
tion of  this  court.  ...  In  such  a  case  a  purchaser  ^ 
is  entitled  to  hold  that  which,  without  breach  of  duty, 
he  has  had  conveyed  to  him"  (c). 

8.  It  would  seem  that  a  bon&  fide  purchaser  for 
value,  would  not  be  bound  by  notice  of  a  very 
doubtful  equity ;  for  instance,  where  the  construc- 
tion of  a  trust  is  ambiguous  or  equivocal  (d) ;  but 
where  he  is  ignorant  of  any  well-understood  doctiine 
of  equity,  such,  for  instance,  as  that  relating  to  the  sepa- 
rate estate  of  married  women  ((?),  he  will  not  be  excused. 

(c)  Pilcher  v.  Rawlins,  L.  E.,  7  Oh.  259. 

\a)  Hardy  v.  Reeves,  5  V.  426 ;  Cordwell  v.  MachriU,  Amb. 
516 ;  Warwich  v.  Warwick,  3  At.  291 ;  but  see  and  consider 
per  Lord  St.  Leonards,  Thompson  v.  Simpson,  1  Dr.  &  War» 
491. 

(e)  jParAw  V.  Brooke,  9  V.  583* 
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9.  A  purohaser  with  notioe  from  a  purohaser  without 
notice,  is  safe ;  for  if  he  were  not,  an  innocent  purchaser 
for  value  would  be  incapable  of  ever  alienating  the 
property  which  he  had  acquired  without  breach  of 
duty,  and  such  a  restraint  on  alienati(Hi  would  neces* 
sarily  create  that  stagnation  against  which  the  law 
has  always  set  its  face(/). 

10.  Where  a  trustee,  holding  a  mortgage  {g)  or  a 
lease  (A),  deposits  the  deed  with  another  to  secure 
an  advance  to  himself,  the  lender  wiU  have  no  equity 
against  the  cestuis  que  trusts,  however  bon&  fide  he 
may  have  acted,  and  however  free  he  may  have  been 
of  notice  of  the  trustee's  fraud ;  for  he  has  not  got 
the  legal  estate,  and  therefore  his  equity,  being  no 
stronger  than  that  of  the  cestuis  que  trusts,  the  maxim 
^^  Qui  prior  in  tempore^  potior  injure  est^^  applies. 

11.  On  the  same  principle,  where  a  trustee  has 
wrongfuUy  spent  trust  funds  in  the  purchase  of  pro- 
perty,  and  then  sold  such  last-mentioned  property  to 
a  third  party  without  notice,  then,  if  the  legal  estate 
has  not  been  conveyed  to  the  third  party,  the  cestuis 
que  trusts  wiU  have  priority  over  him  (i).  For  they 
have  a  right  (as  has  been  shown  in  Art.  86)  to  follow 
the  trust  fund  into  the  property  into  which  it  has 
been  converted,  and  to  take  it  or  to  have  a  charge 
upon  it,  at  their  election ;  and  as  their  right  was 
prior  in  time  to  that  of  the  third  paxty,  and  as  he 

(f)  See  cases  cited  note(7n),  supra,  p.  370. 
{g)  Newton  v.  Newton^  L.  E.,  4  Ch.  143 ;  and  Joyce  v.  De 
Moleyns,  2  J.  &  L.  374. 

(A)  Be  Morgan,  PiUgrem  v.  Pillgrem,  L.  B.,  18  Oh.  D,  93. 
(i)  Frith  v.  Cartland,  2  H.  &  M.  417. 
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has  not  got  tlie  legal  estate;  the  maxim  above  referred 
to  applies. 

12.  It  id  upon  this  principle,  that   oliodes  in 
actioil  are  generally  taken  subject  t6  all  equities 
afEecting  them.    Thus,  in  Turton  v.  Benson  (i),  a  son> 
pn  his  marris^ge,  wa^  to  have  from  his  mother,  as  a 
portion,  a  sum  equal  to  that  with  which  his  intended 
father-in-law  should  endow  the  intended  wife.  .  The 
son,  in  order  to  induce  the  mother  to  give  him  a 
larger  portion,  entered  into  a  ,collu8ive  arrangement 
with  the  father-in-law,  whereby,  in  consideration  of 
the  latter  nominally  endowing  his  daughter  with 
3,000/.,  the  son  gave  him  a  bond  to  repay  him  l,000/.> 
part  of  it.    This  bond,  being  made  upon  a  fraudulent 
consideration,  was  void  in  the  hands  of  the  father-in- 
law,  and  it  was  held  that,  being  a  chose  in  a<)tion,  he 
could  not  confer  a  better  title  upon  his  assignee.. 
<    13.  The  bond.  Me  purchaser  of  an  equitable  interest 
without  notice  of  an  express  trust,  cannot  defend  his 
position  by  subsequently,  and  after  notice,  getting  in 
an  outstanding  legal  estate  from  the  trustee ;  for  by 
so  doing  he  would  be  guilty  of  taking  part  in  a  new 
breach  of  trupt  (/).    But  it  would  seem  that  if  he 
can  perfect  his  legal  title  without  being  a  party  to  a 
new  breach  of  trust  (as,  for  instance,  by  registering  a 
transfer  of  shares  which  have  been  actually  trans- 
ferred before  notice),  he  may  legitimately  do  so  (m). 

ih)  1  P.  W.  496. 

\l)  Saunders  v.  Dehew,  2  Ver.  271;  Collier  t.  McBean,  34  B. 
426 ;  Sharpies  v.  Adams,  32  B.  213 ;  Carter  v.  Carter,  3  K.  & 
J.  617. 

(m)  Dodds  v.  ffillSy  2  H.  &  M.  424. 
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ABROAD, 

trustee  residing,  may  be  removed,  295. 

person  residing,  oagM  not  to  be  appointed  a  trustee,  292« 

ACCELEEATION  of  a  trust  for  sale,  breach  of  trust,  181. 

ACCEPTANCE  OF  A  TEUST,  163  d  seq. 
prior  agreement  not  equivalent  to,  151. 
express  declaration,  153. 
permitting  action  to  be  brought,  154. 
permitting  another  to  deal  with  property  in  trustee's  name 

is  equivalent  to,  ih, 
exercising  any  act  of  ownership,  equivalent  to,  ih. 
long  acquiescence  equivalent  to,  155. 
taking  out  probate  equivalent  to,  154. 
interfering  with  trust  property  generally  equivalent  to,  ib, 

ACCOUNTS, 

irustee  should  be  ready  with,  227. 

trustee  entitled  to  have  his,  gone  through  and  settled  or 
impeached,  321. 

ACCUMULATE,  duty  of  trustees  of  infant's  property  to,  197. 

ACCUMULATION.    iSfce  Perpetuities. 

direction  for,  until  a  given  age,  generally  futile,  296  et  seq. 

ACQUIESCENCE.    See  Concurrence  and  Laches. 
in  voluntary  trust  after  learning  its  true  nature,  86. 

ACTIONS, 

trustee  the  proper  plaintLS  in,  regarding  the  trust  pro- 
perty, 176. 

trustees  should  in  general  act  jointly  as  to,  210. 

trustees  may  bring,  for  protection  of  trust  property,  244. 

trustee  is  bound  to  bring,  for  protection  of  trust  prgnarfir  \f 
indemnified,  353. 
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ADMINISTRATION, 

summons  for  detennination  by  judge  of  any  question  aris-> 

ing  in  the  administration  of  a  trust,  323. 
when  trustee  is  justified  in  commencing  action  for,  327. 
summons  for  determination  of  specific  questions,  332. 

ADVANCEMENT    of    infants,    247.      And   see   Ebsultino 
Trust  (3). 

ADYANTAQE,  trustee  must  not  gain  any,  from  trust,  228  et  9eq^ 

ADVERSE  TITLE.    See  Jus  Teeth. 

ADVICE, 

trustee  committing  breach  of  trust  in  pursuance  of  legal, 

not  indemnified,  188. 
of  judge,  trustee  may  get,  323. 

under  what  circumstances  given,  t&.,  324. 

ADVISER,  gratuitous  and  non-professional,  is  a  quasi  trus- 
xee,  moo» 

AGENT, 

is  a  constructiye  trustee,  140. 

when  trustee  may  employ  an.    8ee  Delegation. 

ALIEN, 

may  be  a  cestui  que  trust,  84. 
may  be  a  trustee,  292. 

ALIENATION.    See  Anticipation. 

ALLOWANCE.    See  Salary  and  Reimbuesembnt. 

ANNUITY, 

person  for  whom  an,  is^directed  to  be  purchased  may  claim, 
money,  271. 

even  though  anticipation  be  restrained  on  pain  of  for- 
feiture, ih, 

ANTICIPATION, 

restraint  on,  generally  void,  67. 

aliter,  in  case  of  pay,  pensions  or  property  inalienable  by 

statute,  69 — 61. 
aliter,  in  case  of  married  woman  dxiring  coyerture^,  67. 
married  woman  restrained  from,  cannot  release  a  breach  of 
trust,  312. 
not  liable  for  fraud,  ih, 
may  nevertheless  bar  estate  tail,  277. 
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APPEAL  by  trustee  is  at  his  own  risk,  328. 

ABTICLES,  marriage,  construed  liberally.    See  ExE 
Tbtjsts. 

ATTOENEY.    See  Solicitob. 

AUTHOEITY, 

of  trustee.    See  Powebs. 

of  cestui  que  trust.    See  Cestui  qite  Tbust. 


•v 


BANK  ANNUITIES.    See  Investment. 

BANKBB,  when  trustee  liable  for  failure  of.    See  Delegation^ 

BANKEUPT  TEUSTEE, 
may  be  remoyed,  295. 
receiyer  will  be  appointed  in  case  of,  354. 

BANKEUPTOY, 

trust  for  personal  enjoyment  notwithstanding,  is  illegal,  66^ 
trust  until,  and  then  oyer,  eood,  ib, 

a  settlor  cannot  settle  upon  nimself  until,  and  then  over,  97. 
what  settlements  are  yoid  against  the  settlor's  creditors 

in,  104. 
of  trustee,  175. 
he  should  prove  against  his  own  estate,  190. 

trust  property  not  diyisible  amongst  his  creditors,  if 

recognizable,  175,  355  et  aeq, 
alitor,  where  it  cannot  be  identified,  363. 
of  agent  or  factor,  money  of  principal  not  diyisible  among- 
creditors,  355  et  eeq, 

BAEEING-  ENTAIL,  married  woman  restrained  from  anticf 
pation  is  capable  of,  277. 

BEAEEE,  trustees  should  not  obtain  stock  certificates  payable 
to,  208. 

BENEFICTATEE.    See  Obstxti  que  Tbust. 

BILL  IN  PAELIAMENT,  trustee  may  oppose,  244. 

BOEEOWEE,  trustee  cannot  legally  be,  of  trust  moneys,  how- 
ever good  a  security  he  may  offer,  210. 


\ 
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BEEACH  OF  TRUST.    See  Concurrence;  Release;  Texakt 
FOR  Life;  Marrted  Woman;  Infant;  Waiver; 
Laches. 
definition  of ,  20.  • 

trustee  retiring  to  enable  co-trustee  to  commit,  is  liable, 

198,  308. 
gainer  by,  must,  pro  tanto,  indemnify  the  trustee,  320. 
loss  by,  a  joint  debt  from  the  trustees,  345. 
but  in  general  trustees  entitied  to  contribution  among  them- 
selves, lb. 
alitor,  if  one  more  guilty  than  others,  346. 
measure  of  trustee's  responsibility  for,  337. 
where  interest  payable  by  trustee,  ib. 

where  trust  money  actively  used  in  trade,  compound 

interest  charged,  338,  342. 
alitor,  where  business  such  that  compound  interest  can- 
not be  gained,  341. 
where  trust  money  invested  by  settior  in  trustee's  busi- 
ness is  allowed  by  trustee  to  remain  there,  342. 
unreasonable  delay  in  investing  trust  moneys,  339. 
where  there  is  an  express  or  implied  trust  to  accumulatOi 

compound  interest  charged,  ib, 
improperly  calling  in  investments,  ib, 
mixing  trust  moneys  with  private  moneys,  ib, 
property  acquired  by  trustee  out  of  trust  funds.    See  Foi.- 

LowrNG  Property. 
where  set-off  of  gain  against  loss  allowed,  349. 
injunction  to  prevent,  352. 
appointment  of  receiver  to  prevent,  ib* 
fraudulent,  is  a  crime,  364. 
cestui  que  trust  party  to,  is  liable  to  extent  of  his  interest. 

See  Concurrence. 
third  persons  parties  to,  are  liable  for,  369. 
how  far  trust  property  may  be  followed  into  hands  of  third 
parties  claiming  under  a,  370  et  eeq, 

BROKER,  when  trustee  liable  for  default  of.    See  Delegation. 


<:!ALLS, 

paid  by  trustees  on  shares  forming  part  of  trust  property 
may  be  recovered  by  them,  307*   * 

•CAPRICIOUS  TRUST, 

to  defer  the  enjoyment  of  property  by  any  person,  illegal,  71, 

to  keep  up  tombs,  illegal,  72. 

but  not  where  it  would  benefit  a  congregation,  i^. 


i-nUUM 
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CESTUI  QUE  TEUST, 
definition  of  a,  3. 
an  apparent,  is  not  always  one  in  realit>\    See  Illusory 

Tbust. 
-who  may  be  a,  83. 
corporation,  84. 
alien,  ib. 

must  be  a  human  being,  71,  72. 
infant.      See    Advancement;    Conctjriience ;    Mainte- 
nance ;  and  Belease. 
authority  of,  268  et  acq, 
in  simple  trusts,  ih. 

of  one  out  of  many  in  a  special  trust,  273  et  acq, 
may  freely  assign  his  interest,  274,  276. 
alitor,  where  married  woman  restrained  from  anticipa<»^ 

tion,  276. 
where  all  concur  in  a  special  trust,  269. 
are  collectively  the  absolute  owners,  ib, 
no  restraint  can  be  put  upon  their  absolute  enjoyment 

where  they  are  the  only  people  interested,  ib,  et  sea, 
married  women  may  be  restramed,  ih, 
concurrence  of,  in  breach  of  trust.    See  Concuerenoe. 
release  by.    See  Eelease. 
laches  of.    See  Laches. 

CHAEGE,  raises  a  trust.    See  Language. 

no  resulting  trust  of  residue  after  payment  of,  126. 
Statute  of  Limitations  applies  to  a,  315. 

CHATTELS,  trust  of,  may  be  declared  by  parol,  73. 

CHILD.      See   Advancement;   Maintenance;    Eesulting 
Trust  (3). 

CHOSE  in  action,  purchaser  of,  takes  subject  to  all  equities,  371. 
CLASS,  power  of  disposal  among  a,  raises  a  trust,  25,  27. 

CLEBGYMAN,  undue  influence  of,  89, 
COMMISSION.    iSfcc  Salary. 
COMPANY.    See  Invesment  and  Directors. 
COMPOUND  INTEEEST.    See  Interest. 

CONOUEEENCE, 

of  cestui  que  trust  in  breach  of  trust,  311. 
estops  him  from  proceeding  against  lanistees,  ih. 
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€ONCUEEENCE— con«nucd. 

alitor,  if  not  sui  juris  unless  lie  use  fraud,  311,  313. 
a  married  woman  restrained   from  anticipation  cannot 
efiectually  concur  even  though,  she  use  fraud,  312  e^  seq. 
alitor,  if  not  so  restrained,  314. 

renders  him  liable  to  the  other  cestuis  que  trusts  and  his 
interest  may  be  impounded,  366. 
hisinterestimpounded  notwithstanding  assignment,  367* 
interest  of  a  legal  life  tenant  cannot  be  impounded,  368. 

CONDITIONS  of  sale.    See  Sale. 
trustees  must  fulfil  all,  181. 

CONFIDENCE,  the  root  of  a  trust,  1. 

CONFIRMATION.    See  Waiver  and  Eelease. 

CONFORMITY.    See  Eeceipts. 

CONSENT  whore  required  must  be  obtained,  181. 

CONSIDERATION    AND   VOLUNTEER.      See   Valitablk 
Consideration. 
who  are  considered  parties  to  the,  18. 
total  failure  of,  makes  trust  reyocable,  85,  89. 

CONSTRUCTION.    See  Executed  and  Exectjtoby  Trusts. 

CONSTRUCTIVE  TRUSTS  AND  TRUSTEES,  63  et  seq.    And 
flce  Resultinq  Trusts. 
definition  of,  9. 
summary  of,  120. 
profits  made  by  persons  holding  fiduciary  positions,  140. 

renewal  of  lease,  141. 

by  tenants  for  life,  ib, 

by  joint  tenants,  142. 

by  mortgagees,  ib, 

by  partners,  directors  or  promoters,  ib, 

by  agents  and  solicitors,  143. 
vendors  and  purchasers  are,  for  each  other,  144. 
equitable  mortgagors  are,  145. 
mortgagee's  heirs  were  formerly,  146. 
mortgagee  in  possession  is  a,  ib, 

where  incumbrance  paid  off  by  tenant  for  life,  a  constructlye 
trust  is  created  in  his  favour  binding  ^e  fee  simple,  147. 

CONTINGENCY.    Ses  Trust  Property. 

CONTRACT,    iSfee  CovENAirr, 
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CONTEIBXjnON  among  trustees,  345, 

CONVEESION.     See  Following  Trust  Peoperty, 

CONVICT  cannot  create  a  trust,  83. 

COPYHOLDS,  voluntary  covenant  to  surrender,  not  enforce* 
able,  45. 
trustee  can  demand  admission  to,  176. 
liow  far  capable  of  being  settled  by  way  of  trust,  61. 

OOBPOBATION  cannot  be  cestui  que  trust  of  lands  except 
by  mortmain  licence,  84. 

COSTS.    fif«c  Eetirement  ;  Bemoval;  and  CojmT, 

direction  for  payment  of,  does  not  make  employes  cestuis 
que  trusts,  38. 

CO-TEUSTEB, 

trustee  cannot  relieve  himself  of  responsibility  by  deputing 

his  duties  to.    See  Delegation. 
may  be  safely  permitted  to  receive,  but  not  to  retain,  trust 

moneys,  222,  224. 
when  tmstee  answerable  for  defaults,  acts  or  receipts  of,  308, 
opinion  of  Lord  Westbury  as  to  responsibility  for,  309. 
effect  of  special  protective  clause  as  to,  ib. 

COURT, 

when  trustee  may  pay  into,  325. 

effect  of  paying  trust  money  into,  ib, 

what  sufficient  justification  for  paying  into,  328  et  aeq, 

trustee  instituting  a  suit  in,  331  et  aeq, 

what  will  justify  a  trustee  in  instituting  a  suit  in,  i&« 

appointment  of  new  trustees  by.    See  New  Trustee. 

retirement  of  trustee  under  sanction  of.    See  Eetibement* 

COVENANT, 

to  settle,  raises  a  trust  when  based  on  value,  41,  42. 

aliter,  where  voluntary,  44,  45. 

duty  of  trustee  to  enforce  against  settlor,  191. 

CREATION  OF  TEUST.    See  Declared  Trust. 

CBEDrrOES, 

trustee  personally  liable  to,  of  business  carried  on  by  him» 

177. 
where  trust  is  for  payment  of  debts,  are  not  generally  cestuia 

que  trusts,  37. 
settlement  intended  to  defeat.    See  Validity  (2). 
of  settlor  on  bankruptcy.    See  Bankruptcy. 
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CROWN.    See  Failt7BK  of  Cestuis  que  Trusts. 


DAMAGES  recovered  from  the  trustee  may  be  recovered  out  of* 
trust  estate,  306.  ^  . 

DEATH  OF  TEUSTEE.    See  Estate  ;  Failttbe  ;  and  Nkw 
Trustees. 
powers  survive  to  co-trustees,  278. 
devolution  of  ofl&ce  on,  of  last  surviving  trustee,  280. 

DEBTS, 

trust  for  payinent  of,  wHen  illusory,  37. 
may  be  tne  subject  of  a  trust,  77. 
trustee  may  release  or  compound,  258. 

should  exercise  reasonable  discretion  as  to  realization' 

of,  189. 
should  prove  on  bankruptcy  of  debtor,  190. 
should  generally  realize  within  a  year,  197. 

DECEASED  WIFKS  SISTER, 

settlement  on  marriage  with,  when  valid,  67,  130. 

when  void,  67,  132. 

trusts  for  issue  by,  void,  67. 
will  in  favour  of  future  issue  by,  valid,  ib, 

DECLAEATION  OF  TRUST, 

what  is  a  primal  facie  valid.    See  LANGUAGE, 
when  writing  necessary.    See  Wbiting. 

DECLARED  TRUST, 
definition  of  a,  9. 
analjreis  of,  22. 
creation  of,  24  et  seq, 

language.    See  Language. 
when  iUusory.    See  Illusory  Trust. 
formalities  immaterial  where  based  on  value,  41, 
covenant  sufficient,  ih, 
no  trustee  appointed  inmiaterial,  ih. 
formalities  material  when  trust  voluntary.  See  Volun- 
tary Trust. 
object  of  the  trust.    See  Illegal  Trusts. 
necessity  of  writing.    See  Writing. 
validity  of.    See  Validity. 
construction  of.    See  Construction. 
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DEFINITIONS,  1  et  seq. 

of  trust  and  settlement,  1. 

of  settlor,  3. 

of  trustee,  ib, 

of  cestui  que  trust,  ib, 

of  trust  property,  4. 

of  legal  estate,  ib. 

of  e<][mtable  estate,  5. 

of  simple  trust,  7. 

of  special  trust,  ib. 

of  passive  trustee,  8. 

of  Dare  trustee,  ib. 

of  actiye  trustee,  ib. 

of  declared  or  express  trust,  9. 

of  constructive  trust,  ib. 

of  executed  trust,  10. 

of  executory  trust,  ib, 

of  trust  based  on  value,  11. 

of  voluntary  trust,  13. 

of  party  to  the  consideration,  18. 

of  volunteer,  19. 

of  breacH  of  trust,  20. 

DELAY.    See  Intebest  and  Laches. 

DELEGATION, 

(1)  of  trustees'  duties,  not  generally  permitted,  210  d  seq. 

alitor,  where  moral  necessity  or  where  it  is  univer- 
sally customary  or  authorized  by  settlement,  211. 

even  where  authorized  to  delegate  particular  duties, 
he  is  not  justified  in  confiding  trust  funds  to 
another,  ib. 

cannot  leave  conduct  of  sale  to  co-trustee,  %b. 

may  employ  a  broker  for  sale  of  stocks,  &c.,  212. 

may  deposit  in  a  bank  temporarily,  ib. 

but  not  for  an  unnecessary  period,  218. 

may  appoint  a  steward  or  bailiff,  212. 

may  (wnen  executor)  entrust  money  to  co-executor 
for  payment  of  debts,  213. 

may  entrust  title-deeds  to  co-trustee,  ib. 

may  remit  money  through  a  bank,  ib. 

may  not  deposit  money  in  hands  of  solicitor  for 
investment,  214. 

may  pay  vendor  of  stock  through  a  broker,  ib. 

general  review  6f  law  as  to  payments  through  agents, 
215  set  eeq. 

V.  c  c 
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DELEGATION— con<iwt/ec?. 

(1)  trustees  duties,  not  generally  pemutted — continued. 

trustees  said  to  be  liable  for  solicitor's  negligence,  21 8« 
criticism  on  this,  219. 

said  to  be  discharged  from  liability  for  solicitor's 
fraud,  220. 
criticism  on  this,  221. 
trustees  joining  in  a  sale  cannot  authorize  co-vendors 

to  receiye  the  entire  purchase-money,  222. 
trustee  ma^  permit  co-trustee  to  collect  moneys  and 
not  lifiible  even  though  he  join  in  receipt,  222. 
but  may  not  permit  co-trustee  to  retain  them,  224. 

(2)  of  trustees*  powers,  262  et  aeq, 

not  allowed  where  exercise  necessitates  discretion,  ih* 

of  leasing,  ib, 

to  pass  legal  estate  by  attorney,  ib. 

to  give  receipts,  263. 
can  now  be  trauE^erred  to  new  trustees,  tb, 

DEPEECIATOEY  CONDITIONS,  192,  251. 

«*  DESIBES."    See  Language. 

DEVISE, 

of  trust  estates,  1 73. 

formerly  passed  under  a  general  devise,  174, 

no  longer  allowed,  ib, 

of  the  office  of  trustee,  283. 

DEVISEE.    See  Eesttlting  Trttsts. 

of  trustee,  when  he  could  formerly  execute  a  special  trust, 
283. 

DEVOLUTION, 

of  trustee's  estate,  171. 
of  the  office  of  trustee,  280. 

DIEECTION,  words  of,  raise  a  trust,  25  et  seq^ 

DIEECTOES  are  constructive  trustees,  142. 

DISABILITY  of  cestui  que  trust  under  foreign  law»  201. 

DISCHAEGE, 

trustee  entitled  to,  on  completion  of  trust,  32 1  • 
not  entitled  to  a,  under  seal,  ib. 
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PISCLAIMER,  151  e«  seq. 
how  effected,  152, 
by  deed,  ib, 
by  conduct,  t6. 
by  refusing  probate,  153. 

DISCEETION, 

powers  inyolying,  cannot  be  delegated,  262. 

trustee  should  exercise  a  reasonable,  188. 

of  trustee,  will  not  in  general  be  interfered  with,  241. 

DOUBT, 

in  cases  of,  trustee  may  apply  to  the  court,  225,  327. 
may  pay  money  into  court,  325. 
may  mstitute  a  suitj  327. 

DOUBTFUL  EQUITY,  notice  of,  does  not  bind  a  purchaser, 
374. 

DOWEE  attaches  to  estate  of  trustee,  176. 

DUTIES  OF  A  TEUSTEE.    See  Sale;  Pueohasb;  and  In- 
vestment. 

must  exercise  reasonable  care,  188  et  aeq, 

not  excused  by  acting  under  skilled  advice,  ih, 

should  realize  debts  with  reasonable  speed,  189*. 

may  allow  time  where  expedient,  ib, 

may  release  or  compound  debts,  ih. 

should  not  allow  rents  to  get  in  arrear,  190. 

bankrupt  trustee  indebted  to  the  trust  estate  must  prove  in 
lis  own  bankruptcy,  t6. 

should  enforce  covenants  against  settlor,  ib, 

should  see  that  property  is  kept  in  repair,  198. 

should  register  trust  instrument  where  necessary,  191., 

should  accumulate  infant's  property,  197. 

must  see  that  they  pay  the  trust  property  to  the  right  per- 
son, 199. 

but  not  responsible  for  not  knowing  that  by  law  of  foreign 
domicile  of  cestui  que  trusts  he  is  under  disability,  201. 

duties  of  trustees  for  sale.    See  Sale. 

duties  of  trustees  for  purchase.    See  Ptjbchase. 

duties  of  trustees  for  investment.    See  Investment. 

not  generally  liable  for  pure  error  of  judgment,  196. 

not  Bable  if  trust  property  stolen  without  their  fault,  197, 
aliter,  if  obtamed  by  fraud  or  forgery,  200. 

need  not  insure  premises,  197. 

delegation  of  duties,  210.    And  see  Delegation. 

cc2 


888  INDEX. 

DUTIES  OF  A  TEUQTEE— continued. 

muflt  obey  the  terms  of  the  settiLement,  180. 
direction  to  call  in  trust  monies,  ib, 
direction  to  sell  at  particular  time,  181. 
direction  to  invest  m  particular  securities,  tb,,  182. 
direction  to  obtain  consents,  ib, 
most  not  favour  particular  cestuis  que  trust,  182. 
must  not  administer  trust  property  so  as  to  throw  an  luidiie, 
burthen  on  tenant  for  life  or  remaindermen,  ib, 
must  not  sell  or  purchase  wooded  property  imfairly,  ib. 
must  exercise  choice  of  investments  fairly,  183. 
property  of  a  perishable  or  temporary  nature  should  be 

converted,  184. 
alitor,  if  express  intention  by  settlor  to  favour  particu- 
lar cestuis  que  trust,  185  et  seq, 
must  not  coerce  particular  cestuis  que  trust  by  using 

influence  with  third  parties,  187. 
rule  in  Howe  v.  Lord  Dartmouth,  ib. 
must  not  set  up  jus  tertii,  225. 
should  be  ready  with  accoimts,  227. 
must  not  profit  by  trust,  228. 

cannot  sport  over  property  of  infant  cestui  que  trust, 

229. 
must  not  trade  with  trust  property,  230. 
must  not  take  renewal  of  lease  to  himself,  ib, 
must  not  buy  trust  property  from  co-trustees,  231. 

same  rule  apphes  to  agents  and  other  constructive 

trustees,  ib, 
alitor,  if  trust  arises  out  of  contract,  234. 
must  not  be  lessee  or  mortgagee  of  trust  property,  23  K 
must  not  be  borrower  of  trast  fund  on  mortgage,  210. 
not  hable  for  making  a  profit  only  incidentsJly  and  re- 
motely connected  with  trust,  230,  348. 
ex.  gr.,  a  trustee  who  is  solicitor  of  a  person  bor- 
rowing money  from  trustees,  230. 
a  mere    passive    trustee    may  purchase    trust   pro- 
perty, 231. 
trustee  may  purchase  from  cestuis  que  trusts,  232. 

but  extreme  caution  and  candour  necessary,  ib, 
purchase  by  a  gratuitous  adviser,  233. 
purchase  by  trustee  of  infant  may  be  sanctioned  by 
Court,  234. 
must  generally  act  gratuitously,  235.    And  see  Solicitor. 

EABMAEK,  when  trust  property  has  an,  it  can  be  followed, 
356  et  seq. 
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ELECT, 

person  may,  to  take  money  bequeathed  upon  trust  to  pur- 
chase an  annuity  for  him,  271. 
can  elect,  even  though  forbidden  to  sell  or  alienate  an- 
nuity, ib. 
person  cannot,  to  take  his  share  of  real  estate  directed  to  be 

sold,  unless  the  other  cestuis  que  trust  concur,  273. 
cestuis  que  trust  may,  to  adopt  breach  of  trust,  356  et  8eq» 

EMPLOY,  direction  to,  a  particular  person,  and  to  pay  him  a 
salary  out  of  trust  fund,  does  not  make  him  a  cestui  que 
trust,  39. 

ENJOYMENT, 

attempt  to  fetter  generally  futile,  271. 

entail,  married  woman  debarred  from  anticipation  may 

bar,  277. 

"  ENTEEAT."    See  Language. 

EQTJITABLB  ESTATE,  definition  of,  5, 

EQUITABLE  MOETGAGB, 

mortgagor  a  constructive  trustee,  145. 
is  subject  to  all  prior  equities,  375. 
trustees  should  not  invest  on,  207. 

EQUITIES, 

where  there  are  any,  the  legal  owner  is  a  constructive 

trustee  unless  he  is  a  purchaser  without  notice,  143. 
trustee  should  not  invest  trust  money  on,  207. 

ESTATE  OF  TEUSTEE,  156  et  eeq. 
(1)  Gases  in  which  trustee  takes  any  estate,  156. 
where  property  is  freehold,  tb, 

where  property  is  copyhold,  leasehold  or  personalty,  tb* 
trust  '*  to  pay  to  "  cestui  que  trust  vests  some  estate  in 

trustee,  157. 
trust  "  to  permit"  cestui  que  trust  to  receive  income 

gives  trustee  no  estate,  ib, 
triMt  **  to  permit"  cestui  que  trust  to  take  "net  rents" 

gives  trustee  an  estate,  ib» 
trust  requiring  trustee  to  exercise  control,  ib, 

for  separate  use  of  married  woman,  ib, 
mere  change  of  debts  does  not  give  trustees  an  estate 

imless  they  are  directed  to  raise  and  pay  them,  158. 
trust  "  to  pay  or  permit  cestui  que  trust  to  receive,"  t&. 
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ESTATE  OF  TEUSTEB— aw«tnu«f. 
(1)  Oases  in  which  trustee  takes  any  estate — continued, 

intention  to  vest  estate  in  trustee  deduced  from  sur^ 

rounding  circumstances,  158. 
lands  limited  **  to  the  use  "  of  trustees  vests  an  estate 

in  them,  159. 
devise  to  trustees  in  trust  "to  convey"  to  cestui  que 

trust  vests  estate  in  them,  ih. 
power  to  sell,  &c.  vests  estate  in  trustees,  ib, 
.  (2)  The  quantity  of  estate  taken  by  the  trustee,  160. 

in  general  takes  sufficient  to  enable  him  to  execute  th& 

trust  and  no  more,  ib, 
deeds  construed  strictly  and  wills  liberally,  ib,,  16S 

et  seq, 
devise  to  trustees  primll  facie  passes  the  fee  simple,  161. 
larger  estate  than  necessary  not  implied  in  order  to 

prevent  the  operation  of  rule  in  Shelley's  case  or 

to  obviate  the  failure  of  a  contingent  remainder, 

164  et  seq. 
powers  given  to  trustees  may  impliedly  give  them  tha 

fee,  165.       . 
clear  intention  to  vest  fee  in  trustees,  166. 
devise  to  their  use,  ib, 
devise  to  use  of  trustees  in  trust  for  A.  for  life,  and 

after  his  death  direct  devise  to  C,  gives  trustees  an 

estate  only  during  A.'s  life,  ib, 
trust  to  convey  to  A.  gives,  trustees  the  fee,  i6. 
recurring  trusts  give  Qiem  the  fee,  ib, 
trust  for  A.  for  life,  and  after  his  death  and  payment  by 

trustees   of   all  debts    direct    devise  to   nis  heirs,. 

trustees  take  the  fee,  167. 
indefinite  terms  and  determinable  fees  abolished,  170.. 
f 3J  devolution  of.    See  Devolution. 

(4)  devise  of^  173. 

formerly  passed  imder  a  general  devise,  174. 
aliter,  if  inconsistent,  ib, 
no  longer  allowed,  t6. 

(5)  incidents  of,  at  law,  177. 

may  bring  actions,  ih, 
curtesy  and  dower,  ib, 
admitted  to  copyholds,  ib, 
proving  in  bankruptcies,  178. 
liable  to  be  rated,  %b, 
liable  to  creditors  of  trust  business,  ib, 
entitled  to  custody  of  deeds,  ib, 
not  entitled  to  vote  at  elections,  ib. 
•  (6)  absolute  on  failure  of  cestui  que  trust,  t2». 
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ESTATE  TAIL.    See  Barrivo. 

EVIDENCE, 

when  parol,  admissible  to  proye  an  express  trust,  72  et  seq, 
when  parol  evidence  admissible  to  prove  a  resulting  trust. 
See  Kesulting  Trust. 

EXECUTED  TRUSTS, 
definition  of,  10. 
construed  strictly,  112  et  acq,  ^ 
trust  for  A.  for  me,  with  remainder  to  his  heirs,  gives  A.  the 

fee,  113. 
enforced,  even  although  voluntary.  See  Voluntary  Trust. 

EXECUTORY  TRUST, 
definition  of  an,  10. 
.     only  enforced  if  based  on  value.    See  Voluntary  Trust 
and  Volunteer. 
construed  liberally,  112  et  aeq, 
marriage  articles, 

**  heirs,"  how  construed  in,  114. 
"  issue,"  how  construed  in,  ih. 

construed  strictly  where  parties  understood  the  terma 
they  used,  115. 
wills,  lb. 

"  issue,"  how  construed,  114. 
intention  of  the  testator  is  to  prevail,  115. 
separate  use  of  married  woman  may  be  implied,  119« 
distinction  between  construction  of  executory  trust  created 

by  will  and  one  created  by  marriage  articles,  115. 
will  be  construed  liberally,  even  where  executed  trust  in 
same  instrument  **  to  same  uses"  must  be  oonsfonied 
strictly,"  117. 
attempt  to  create  a  perpetuity  will  be  construed  so  as  to 

effect  as  far  as  possible  testator's  intentions,  118. 
in  favour  of  a  married  woman,  separate  use  may  be  im- 
plied, ib, 

EXPECTATION,  mere  words  of,  will  not  raise  a  trust,  32. 
EXPECTATIONS,  agreement  to  share,  valid,  68. 

EXPENSES, 

reimbursement  of  trustees,  305  et  seq. 
direction  to  pay,  does  not  make  employes  cestuis  que  trusts, 
37. 
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EXPLANATION,  words  of.    See  Language. 

BXPEESS  TEUST,  definition  of,  9.    And  see  Beolabed  Tbtjst, 


FAILUEE, 

of  trust  by  lapse,  &o.    See  Eesulting  Thxjst. 

of  object  (ex.  gr. ,  marriage)  with  reference  to  whicH  the  trust 

was  created,  85. 
of  cestuis  que  trusts,  178. 

trustee  takes  realty  absolutely,  ih, 

crown  takes  personalty,  ib, 

where  trustees  are  for  other  trustees,  the  latter  take,  ih. 

mortgagee,  upon  failure  of  mortgagor's  heirs,  takes  ab- 
solutely, ib, 
of  trustee,  does  not  affect  the  trust,  43. 

FATHEE.    See  Eesulting  Tbust(3):  and  as  to  undue  influ- 
ence of,  see  Validity  (1). 

FAVOTJE,  trustees  must  not  unduly,  one  cestui  que  trust,  182. 

FEE  SIMPLE,  when  the  trustee  takes,  159  et  seq. 

FELON, 

trustee,  unfitness  of,  297. 
whether  he  may  be  a  settlor,  82. 

FEME  COVEET.    See  Mabeied  Woman. 

FIDUCLiEY  PEESONS, 

are  constructive  trustees,  140. 
gratuitous  advisers  are,  233. 

FOLLOWING  TEUST  PEOPEETY, 
in  the  hands  of  the  trustee,  355  et  seq. 
investment  in  unauthorized  securities,  356. 
trust  projperty  converted  into  money,  ih, 
unauthorized  purchase  of  land,  357. 

trust  property  mixed  with  trustees*  private  property,  355, 
358. 
cestuis  ^ue  trusts  have  a  charge  on  the  entire  property 

if  their  portion  can  be  traced,  ib, 
exposition  of  the  law  by  Jessel,  M.  E.,  359. 
if  the  trust  property  cannot  be  traced  into  the  mixed 
property,  cestui  que  trust  has  no  charge,  363. 
into  the  hands  of  third  parties,  370. 

constructive  notice  of  breach  where  one  of  trustees  is  soli- 
citor of  the  third  party,  371. 
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POLLOWING  TEUST  PEOPERTY— con^tnttcd. 

notice  of  unpaid  purchaise-money,  372. 

notice  of  pnor  contract  of  sale,  ib, 

if  third  party  a  volunteer,  or  where  property  is  merely  equit- 
able, or  a  chose  in  action,  notice  not  necessary,  373,  375. 

purchaser  from  devisee  under  revoked  will,  ib, 

payment  by  trustee  out  of  one  trust  property  of  defalcations 
on  another  trust  property,  ib, 

notice  of  doubtful  equity,  374. 

FOEGED  AUTHOEITY, 

trustee  liable  if  he  pays  money  under,  to  wrong  person,  200. 
so  also  if  he  pay  on  the  faith  of  a  forged  marriage  certifi- 
cate, 200. 

POEEIGN  LAND,  how  far  capable  of  being  settled  by  way  of 
trust,  61. 

FOEEIGN  LAW,  trustee  not  liable  for  ignorance  of,  causing 
disability  in  cestui  que  trust,  201. 

FEAUD, 

of  settlor.    See  Eesulting  Trust  (2) ;  Validity  and  Eevo- 

OATION. 

whereby  a  settlor  is  induced  not  to  make  a  will  or  not  to 
comply  with  Statute  of  Frauds,  73,  79,  80. 

converts  a  wrongdoer  into  a  trustee,  147. 

a  secret  a^eement  to  share  expectant  legacies  is  not  a,  58. 

of  trustee  s  solicitor,  whether  taistee  liable  for.  See  Dele- 
gation. 

infants  and  married  women  are  liable  for,  314. 

aliter,  where  married  woman  is  restrained  from  antici- 
pation, ib, 

FEAUDS,  STATUTE  OF.    See  Writing. 

FEAUDULENT, 

breach  of  tnist,  a  crime,  364. 

intention  of  settlor  does  not  estop  him  claiming  a  resulting 
trust.    See  Eesulting  Trust  (2). 


GATNEE  by  breach  of  trust  must  pro  tanto  indemnify  the 
trustee,  320. 

GIFT, 

imperfect  voluntary,  is  not  equivalent  to  a  declaration  of 
trust,  51  d  seq. 
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QIFT'-continued. 

even  when  made  by  husband  to  wife,  55. 
voluntary  when  it  raises  a  resulting  trust.    See  Bebtjltinc^ 
Trust  (1)  and  (3). 

QUAEDIAN,  undue  influence  of.    See  Vauditt  (1). 


*  *  HOPES."    See  Language. 

HUSBAND, 

of  woman  to  whom  property  is  given  for  her  separate  use  is^' 

a  trustee  where  no  trustees  appointed,  43. 
imperfect  gift  by,  to  wife,  56. 
but  is  not  a  proper  person  to  be  appointed  a  trustee,  292. 

IDENTITY  OF  CESTUI  QUE  TRUST,  trustee  is  responsible^ 
for  mistake  in,  however  careful  he  may  have  been,  199. 

IGNOEANOE.    See  Validity  and  Revocation. 

ILLEGAL  TRUST,  62  et  aeq.  And  see  Peepetuities  ;  Thel- 
LussoN  Act;  Bankruptcy;  Anticipation;  Illegitimate 
Ohildben;  Resulting  Tbusts  ;  and  Capricious  Trust. 

ILLEGITIMATE  CHILDREN, 

trusts  by  deed  or  will  for  another's  future,  are  illegal,  67. 
trusts  by  deed  for  settlor's  own  future,  are  illegal,  t6. 
trusts  by  will  for  settlor's  own  future,  are  valid,  ib, 

ILLUSORY  TRUSTS,  37  et  sea, 

trust  for  payment  of  debts  does  not,  in  general,  make 
creditors  cestuis  que  trusts,  ih, 

trust  to  pay  all  costs,  charges  and  expenses,  does  not  mak& 
solicitor  and  other  employes  cestuis  que  trusts,  38,  39. 

a  positive  direction  to  trustees  to  employ  a  particular  person, 
and  to  allow  him  a  salary,  does  not  make  him  a  cestui 
que  trust,  39. 

a  grant  of  prize  money  to  a  government  official  for  distri- 
bution, does  not  mafe  the  soldiers  among  whom  it  is  dis- 
tributable cestuis  que  trusts,  ih, 

lAIMORAL  TRUSTS.    See  Illegitimate  Children. 

IMPERATIVE,  words  when  sufficiently.    See  Language. 

IMPERFECT  GIFT.    See  Voluntary  Trust. 
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IMPLIED  TEUSTS,  9,  n.  (/). 

IMPROVEMENTS,  what,  a  trustee  may  make,  245. 

INCOME,  trustee  should  not  favour  tenant  for  life  by  getting 
a  larger  income  at  a  risk  to  the  capital,  183. 

INCON  VKNIENOE.    iSee  Laches. 

XNCUMBEANGE,  discharge  of,  by  tenant  for  life  creates  a  con^ 
structiTe  trust  in  his  favour,  147. 

INDEMNITY,  gainer  by  breach  of  trust  must  give,  to  trustee, 
320. 

INFANT, 

cannot  generally  be  a  settlor,  82. 

except  by  leave  of  court,  ib, 

mayl)e  a  trustee,  290. 

but  cannot  execute  discretionary  trust,  ih, 

where  cestui  que  trust  is  an,  the  trustee  may  pay  his  share- 

into  court,  328. 
where  cestui  que  trust  is  an,  the  trustee  should  accumulate 

his  income,  197. 
disability  of,  to  assent  to  breach  of  trust,    See  Oongtjk- 

hei^ce;  Belease;  an(2  Laches. 

INFLUENCE,  UNDUE.    See  Validitt  (1). 
INJUNCTION  to  restrain  breach  of  trust,  352. 

INSURANCE,  trustee  not  bound  to  effect  a  fire,  197. 

I^^ENTION, 

illegal,  not  perfected  will  not  estop  a  person  claiming  the^ 

benefit  of  a  resulting  trust.    SeeKEsm/nNG  Trust  (2). 
executory  trusts  constmed  according  to  the,  of  the  settlor,  112. 
regarded  in  equity  as  more  essential  than  form,  42. 

INTEREST, 

when  a  trustee  is  chargeable  with,  339  et  aeq. 
when  guilty  of  unreasonable  delay,  ih, 
when  uiere  is  an  express  or  implied  trust  to  accumulate,  ib. 
when  he  ought  to  nave  received  more  than  4  per  cent.,  hOb 
wiU  be  charged  more,  340. 
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INTEEEST'-continued. 

trustee  mixing  trust  moneys  with  bis  own  charged  o  per 

cent.,  340. 
solicitor  retaining  trust  moneys,  341. 
trustee  using  trust  moneys  in  trade  will  be  charged  compoimd 

interest,  or  may  have  to  account  for  profits,  ib,  et  seq. 

INVESTMENT, 

trustees  should  invest  on  prescribed  securities,  201. 
even  although  they  disapprove  them,  206. 
should  invest  money  as  soon  as  possible,  197. 
when  authorized  to  invest  at  discretion  should  not 
invest  on  personal  security,  195,  205,  206. 
nor  in  foreign  securities,  195. 
nor  in  trade,  ih,,  207. 
when  authorized  to  invest  in  securities  at  his  discretion 

should  liot  invest  in  shares,  ih, 
meaning  of  **  real  or  personal  security,"  205. 
cannot  safely  advance  on  mortgage  more  than  two- 
thirds  of  the  value  of  the  security,  196. 
not  liable  for  subsequent  deterioranon,  ib, 
should  employ  a  separate  valuer,  194. 
should  be  on  a  first  legal  mortgage,  207. 
trustees  may  deposit  moneys  pending,  212. 
on  an  unsafe  security,  in  order  to  give  life  tenant  a  higher 

interest,  improper,  183,  207. 
what  securities  a  tnistee  may  safely  invest  on,  where  settle- 
ment silent,  201  et  seq, 
government  securities,  202. 
exchequer  bills,  ih, 
real  security,  ib, 
bank  stock,  ib. 
metropolitan  stock,  ib, 
India  stock,  ib, 

colonial  or  foreign  stock  s^uaranteed  by  parliament,  tb. 
where  settlement  authorizes  oonds  or  mortgages  of  a  com- 
pany, trustees  may  invest  in  debentures  or  debenture 
stock,  203. 
where  settlement  authorizes  railway  debentures  or  debenture 
stock,  trustees  may  invest  in  stock  issued  under  local 
Loans  Act,  &c.,  ib, 
where  trust  fund  is  capital  money  arising  from  settled  land, 

ib. 
generally  trustees  should  have  regard  to  the  reasonableness 
and  propriety  of  investment  in  any  of  the  above,  except 
government  securities,  204,  207. 
but  not  liable  for  bon^  fide  mistake  as  to  propriety,  208. 
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INYESTMENT—cowftnttof. 

must  never  invest  to  accommodate  a  borrower,  206. 

for  instance,  on  a  stock  mortgage,  ib. 
must  not  in  general  obtain  stock  cemficates  to  bearer,  208. 


JOINDEE  IN  SALE.    See  Sale. 

JOINTLY, 

trustees  should  in  general  act,  209. 

not  necessary  for  purpose  of  receiving  dividends  or  rents,  t(. 

necessary  to  join  in  receipt  generally,  210. 

must  both  Join  in  investments  and  sales,  ih, 

must  both  join  in  actions,  ib» 

JOINT  PUECHASEES,  resulting  trust  in  proportion  to  their 
respective  purchase-moneys,  133. 

JOINT  TENANTS, 
trustees  are,  171. 
are  constructive  trustees,  142. 

JOIJENEYS,  trustee  may  recover  expenses  of  necessary.     See 
Eeimbttbsement. 

JUDICIAL  ADVICE.    See  Advicob. 

JUS  TEETII,  trustees  must  not  set  up,  225,  353. 


LACHES, 

of  cestui  que  trust,  when  a  bar  to  relief,  315  et  seq. 
Statutes  of  Limitation  do  not  apply  to  express  trusts,  315. 
nor  to  resulting  trusts  ari^g  on  the  face  of  a  ^tten 

document,  316. 
apply  to  other  constructive  trusts,  th» 
apply  to  simple  charges,  ih, 
but  not  to  charges  coupled  with  a  trust,  317. 
great  laches  will  bar  cestui  que  trust  even  in  an  express 
trust,  316  et  aeq, 
the  doctrine  proceeds  on  implied  intention,  318. 
does    not  apply  where  the  circumstances    afford  no 
ground   for  such    intention    notwithstanding  long 
lapse  of  time,  ib, 
long  dormant  grievance  will  not  be  entertained  if  it  would 
cause  general  inconvenience,  319. 
ex.  gr. ,  a  purchase  by  a  trustee  after  many  years,  320. 
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LANGUAGE, 

declaratory  of  a  trust,  24  et  seq. 

words  of  confidence,  direction,  subjection  or  proviso  Buffi* 
cient,  25. 

**  direct  him  to  apply,"  26. 
**  hepajdng,"  ib, 

'*  direct  that  real  estate  be  sold,"  ib. 
**  charge,"  ib, 
but  not  where  other  circumstances  show  a  contrary 
intention.    See  Illusory  Trust. 
words  empowering  another  to  dispose  of  property  in  favour 
of  a  class,  when  sufficient,  25,  27. 
**  to  be  at  her  disposal  among  my  relations,"  28. 
**  power   to   appoint   part  to    any  husbajid  my 
daughter  may  marry  with  the  trustee's   con- 
sent," ib, 
precatory  words,  when  sufficient,  25,  28  et  aeq^ 
"  hopes,"  28. 
**  entreats,"  ib, 
**  recommends,"  ib. 
**  desires,"  ib, 
**  requests,"  ib, 
**  well  knows,"  ib, 
inconsistent  expressions,  25,  29  et  seq, 

"  sole  use  and  benefit,"  29,  30. 
words  merely  expectant,  32.  ' 

**  of  course  they  will  leave  what  they  have,"  ib. 
"  feeling  confident  she  will  act  justly,"  33. 
xmcertainty,  25,  31,  32. 

«*  what  shall  be  remaining,"  29,  31,  32. 
**  when  no  longer  required,"  33. 
not  sufficiently  imperative,  25,  33. 

"  I  trust  to  his  liberality,"  33. 
"  as  you  may  think  best,"  34. 
merely  explanatory  of  donor's  motive,  26,  35* 

**  the  better  to  enable  him,"  35. 
contract  to  declare  a  trust  is  a  sufficient  declaration,  36. 
even  where  no  express  contract  by  party  sought  to  be 
bound,  42. 
even  where  language  insufficient,  yet  if  it  shows  that  donee 
was  not  to  take  beneficially  there  may  be  a  resulting 
trust,  36.    And  see  Ebsulting  Trust. 

LAPSED  EQUITABLE  LEGACY.    8ee  Eesulting  Trust  (1). 

LEASE, 

trusi 

trustees  should  generally  sell,  184. 


trustee  may  grant  a  reasonable,  245. 
"  )i3d  '        " 
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renewal  of,  trustee  cannot  obtain,  for  Ids  own  benefit,  141 » 
230. 
tenant  for  life  is  bound  to  obtain,  353. 

LEQ-ACY,  agreement  to  share  an  expected,  58. 

LEGAL  ESTATE, 
definition  of,  4. 

trustees  cannot  interfere  with,  of  remaindermen,  247. 
importance  of,  5  (note), 
when  vested  in  trustee.    See  Estate  of  Trustee. 

LEQ-ALITY  of  express  object  of  the  trust,  62  et  seq.  And  see 
Perpetuities;  Thellusson  Act ;  Bankruptcy ;  Anticipa- 
tion AND  Illegitimate  Children. 

LIABILITY.    See  Breach  of  Trust  and  Third  Party. 

LIEN, 

raises  a  constructiye  trust,  145. 
in  case  of  fraud,  147. 

cestui  que  trust  entitled  to  a,  on  the  share  of  a  co-cestui 
que  trust  guilty  of  connivance  in  a  breach  of  trust,  366. 

LIMITATIONS,  STATUTE  OF,  does  not  apply  to  express 
trusts,  160. 
nor  to  certain  resulting  trusts,  ih. 
applies  to  other  resultmg  trusts,  ib. 
applies  to  charges,  315. 

LIS  PENDENS,  suspends  trustee's  powers,  265. 

LOSS  OF  TEUST  PEOPEETY,  trustee  not  Hable  for,  by 
theft,  197. 


MAINTENANCE, 

trust  to  apply  income  for  another's,  gives  him  the  income 

absolutely,  269. 
of  infants,  246. 

trustee  may  generally  grant,  t6. 

may  sometimes  allow  out  of  capital,  t5, 

MAEBIAGE, 

general  restraint  of,  illegal,  69, 
partial  restraint  of,  good,  70. 
general  restraint  of  second,  good,  ih 
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MABTITAGE  ARTICLES.    See  Exbctjtoey  Trust. 

MAEEIAOE  SETTLEMENT, 

remainders  when  voluntary,  14. 

on  second  marriage  trusts  for  issue  of  first,  are  not  volun- 
tary, 17. 
revocable  if  the  marriage  is  broken  off,  85,  89,  125. 

MAEEIED  WOMAN.    See  Anticipation. 
how  far  competent  to  be  a  settlor,  83. 
how  far  competent  to  be  a  trustee,  292. 
trustees  may  pay  into  court  in  order  to  raise  her  equity,  246. 
cannot  generally  concur  in  or  release  a  breach  of  trust,  312. 
alitor,  Q  property  settled  to  her  separate  use  without  re- 
straint, ib,  et  seq, 

MEDICAL  MAN,  undue  influence  of,  85. 

MISTAKE.    See  Validity  and  Eevocation. 

trustee  not  liable  for,  of  judgment,  imless  he  has  thereby 

broken  some  specific  duty,  188. 
trustee  liable  if  he  makes,  in  the  person  to  whom  trust 

fund  is  payable,  199. 
trustee  paying  by,  may  recover  back  the  money,  320. 

MIXING, 

trust  property  with  private  property,  355  et  aeq, 
charge  of  the  cestui  que  trust  on  the  entirety,  ih, 
exposition  of  law  as  to,  by  Jessel,  M.  E.,  359. 

MONEY.    See  Following  Tetjst  Peoperty. 

MOETGAGE, 

in  form  of  a  trust  is  not  an  express  trust  within  the  Statute 

of  Limitations,  316. 
trustee  should  not  invest  on  a  second,  nor  on  a  mere  equit- 
able, 207. 
trustee  should  not  advance  on  to  a  greater  extent  than  two-» 
thirds  of  the  value,  196. 
but  not  liable  for  subsequent  deterioration,  ib, 

MOETGAGEE, 

is  a  constructive  trustee,  146. 

in  x>ossession  is  constructive  trustee  of  the  rents  and  pro> 
fits,  ib, 

MOETGAGOE,  trustee  cannot  be,  in  relation  to  trust  funds,  210. 

MOTHEE,  doctrine  of  advancement  applies  to,  137  e^  seq. 
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KEGLEOT.    See  Duties  op  Trttstee. 

of  agent,  when  trustee  liable  for.    See  Delegation. 

NEW  TRUSTEES, 

wliat  x>owers  they  can  exercise,  263. 

appointment  of,  by  court,  302. 

appointment  of,  under  power,  288. 

power  construed  strictly,  ib. 

original  number  may  be  altered,  ib, 

fitness  of,  290  et  seq, 

appointment  of,  under  statutory  power,  294  et  aeq, 

NEXT  OF  KlNf,  when  volunteers  under  a  marriage  settle- 
ment, 14. 

NOTICE, 

trustees  without,  of  the  true  representatives  of  deceased 

cestui  que  trust  not  liable  for  paying  to  wrong  ones,  200. 
purchaser  with,  of  trust  bound  by  it.      See  JPollowtng 

Trust  Property. 


OMISSION    OF     DECLAEED    TRUST.      See   Resulting 
Trust  (1). 

ONUS  OF  PROOF.    iSfee  Voluotary  Trust. 


PAROL  EYIDENCE.    See  Evidence. 

PARTIES  TO  THE  CONSIDERATION, 
definition  of,  18. 

may  enforce  trust  whether  executed  or  executory,  41.  And 
see  Volunteer. 

PARTNERS  are  constructive  trustees,  141. 

PAY  for  public  services,  when  alienable,  61. 

PAYMENT, 

into  Court.    See  Court. 

to  wrong  person.    See  Mistake. 

PENSIONS,  when  alienable,  61. 

PERISHABLE   PROPERTY,  trustees   should   convert,  184 
etaeq, 

XT.  DD 
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PERPETTJrriES, 
iUegal,  64. 

resultmg  trust  to  settlor,  69. 
attempt  to  create,  by  executory  trust,  liow  construed,  11,8» 

PERSONAL  SECUEITY,  meaning  of,  205. 

POSSIBILITY,  a,  is  capable  of  being  settled,  58. 

POSTPONEMENT  of  enjoyment  until  a  given  age,  in  general 
nugatory,  269  et  eeq, 

POWEE,  where  it  raises  a  trust.    See  Language. 

POWEES  OF  TRUSTEES,  239  et  seq.    And  see  Receipts  and 
Maintainanoe. 
conferred  by  settlement j  ib, 

may  do  acts  which  the  court  would  authorize,  240. 
what  acts  the  court  will  authorize,  i&.,  243  et  eeq, 

giving  time  to  a  debtor  where  desirable,  243. 

incurring  expense  in  protecting  trust  property,  244. 

suing  party  Hable  to  keep  trust  property  in  repair,  ih. 

cuttmgdown  timber  arrived  at  matiirity,  ib, ;  bid  we  247*» 

granting  agricultural  lease,  245. 

improvements,  ib, 

paying  married  woman's  trust  fund  into  court  to  enable 
her  to  enforce  equity  to  a  settlement,  246. 

allowing  maintenance,  t6.,  260. 

allowing  advancement,  247. 

must  not  interfere  witii  or  derogate  from  legal  estates 
in  remainder,  ib» 
on  sale  of  trust  property,  248  et  seq, 

must  not  make  depreciatory  conditions,  192,  251. 

may  now  buy  in  the  property,  250. 

should  invite  competition,  194. 

should  have  estate  valued,  ib, 

how  far  may  join  with  adjoining  owners,  191. 
to  compound  and  settle  disputes,  &c.,  258  et  acq, 
delegation  of,  262. 

power  of  leasing,  ib, 

passing  legal  estate,  tb, 

power  to  give  receipts,  263. 

can  now  be  efPected  by  court,  ib, 
suspension  of,  by  suit,  265. 
of  cestuis  que  trusts.    See  Cestuis  que  Trusts. 

PRECATORY  WORDS,  10  et  seq.    And  see  LANGUAGE. 
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PEEFEEENCE.    See  Favoub. 

PEESUMPTIONS.    See  EESULTiNa  Trust. 

PETEST,  undue  influence  of,  86,  89. 

PETVITY.    See  Illusory  Trust. 

PEOBATE,  refusal  of,  wlien  tantamount  to  disclaimer,  153. 

PEOFIT,  trustee  must  not,  by  the  trust,  228  et  aeq. 

PEOFITS.    See  Trade. 

PEOMOTEES  OP  COMPANIES  are  constructive  trustees,  142, 

PEOPEETY.    See  Trust  Property. 

wrongfully  purchased  with  trust  moneys  becomes  itself 
trust  property.    See  Following  Trust  Property. 

PEOTEOnON, 

trustees  may  refuse  to  execute  trusts  for  their  own,  225. 

of  trust  property.  See  Powers  op  Trustees.  See  also 
Eeimbursement ;  Co-Trustee;  Concurrence;  In- 
demnity; Eelease;  Laches;  Gainer;  Discharge; 
Advice,  and  Court. 

PEOVISO,  words  of,  raise  a  trust.    See  Language. 

PTJECHASE  in  another's  name.    See  Eesulting  Trust  (3"). 
trustee  cannot  legally  purchase  trust  property  from  self  or 
co-trustees,  231. 
how  far  rule  applies  to  constructive  trustees,  %b, ;  hut 

see  234. 
rule  does  not  apply  to  passive  trustees,  231. 
trustee  may  purdiase  from  cestuis  que  trusts,  232. 
but  extreme  candour  necessary,  ib, 
sanction  of  court  may  be  obtained  when  cestui  que 
trust  an  infant,  334. 
a  gratuitous  adviser  cannot  purchase  from  the  person  ad- 
vised by  him  unless  he  exercise  extreme  candour,  233. 
constructive  trustee  may,  trust  property,  ih. 
trustees  for,  should  ascertain  value  of  the  property,  194. 
should  employ  a  valuer,  ih» 
should  get  a  marketable  legal  title,  195. 
should  not  purchase  a  timber  estate,  183, 
should  not  purchase  mining  property,  t6. 
of  land,  unauthorized,  effect  of,  357. 

dd2 
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PUBCHASE-MONEY,  when  purchaser  of  trust  property  was 
obliged  to  see  to  application  of,  253  et  seq, 

PUBOHASEE  FOE  VALUE.    See  Validity. 

under  a  settlement  made  to  defeat  creditors  is  protected  if 

without  notice,  93. 
under  a  settlement  made  to  defeat  purchasers  is  protected 

if  without  notice  of  actual  fraud,  109. 
under  a  voluntary  settlement  is  protected  against  subse- 
quent purchasers  from  the  settlor,  ih. 
trust  property  may  be  followed  into  the  hands  of  a,  with 
notice  of  the  trust,  370. 
if  the  trust  property  be  a  chose  in  action  it  may  be  fol- 
lowed, evei^  where  purchaser  without  notice,  375. 
with  notice  of  tmist,  purchasing  from  a  purchaser  for  value 

without  notice,  ib. 
with  notice  before  payment  of  purchase-money,  cannot  de- 
fend himself  by  getting  in  the  legal  estate,  ib. 

EECEIPTS  OF  TEUSTEES, 

when  given  for  conformity  only,  do  not  make  them  liable 

for  defaults  of  co-trustee,  222. 
given  by  one  only  is  no  discharge,  209. 
alitor,  of  one  executor,  ib, 
alitor,  for  dividends  or  rents,  tb, 
power  of  giving,  cannot  be  delegated,  263. 
how  far  they  discharge  purchasers  and  others,  252  et  9eq» 

EECEIVEE,  when  one  will  be  appointed,  352  et  seq. 

"  EEOOMMENDS."    See  LANGXTAaE. 

EEIMBUESEMENT, 

of  trustees'  expenses,  305  et  seq. 

damages  recovered  by  third  parties,  306. 

solicitor's  costs,  ib, 

calls  on  shares,  307. 

not  allowed  expenses  of  unnecessary  ioumeys,  ib, 

not  allowed  costs  of  unnecessary  legal  documents,  308. 

EELEASE, 

by  cestui  que  trust  bars  claim,  unless  improperly  obtained, 
311. 
alitor,  if  not  sui  juris,  or  if  ignorant  of  effect,  ib, 
whether  trustee  entitled  to  a,  under  seal,  321. 
by  court,  from  the  office  of  trustee,  only  obtainable  by  suit, 

327,  334. 
when  entitled  to  apply  to  court  for  a,  333. 
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KEHIGIOUS  INTLUENCB,  efEect  of,  on  vaHdity  of  a  settle- 
ment, 85,  89. 

**  EEMAINING,  WHAT  SHALL  BE."    See  Language. 

EEMOVAL  of  trustee,  284. 

EEMUNEEATION.    See  Salary. 

BEFAIB,  duty  of  trustees  to  see  that  premises  are  kept  in,  198. 

BEPBESENTATIVES  OF  CESTUIS   QUE  TEUSTS.      See 
Mistake. 

*  *  EEQUESTS."    See  Language. 

EESULTING  TEUST, 

(1)  where  donee  not  intended  to  take  equitable  estate,  121. 

where  declared  trust  insufficient  to  exhaust  trust 
property,  121,  125. 

where  declared  trust  cannot  be  canied  out,  %b,  et  aeq, 

gift  to  **  my  trustees  "  generally  rebuts  all  presump- 
tion that  they  were  to  take  beneficially,  122. 

where  realty  devised  upon  trusts  only  applicable  to 

•  personalty,  123. 

where  lands  conveyed  to  a  trustee,  but  trusts  not 
declared  in  writing,  ih, 

where  declared  trust  too  uncertain,  124. 

failure  of  declared  trust  by  lapse,  tb, 

where  no  consideration  is  given  for  a  gift,  and  there 
is  no  apparent  intention  to  benefit  donee,  ih, 
but  where  gift  is  of  chattels,  alitor,  ih, 

trust  to  pay  debts  or  annuity,  and  there  is  a  surplus, 
125. 

settlement  in  view  of  marriage  which  never  takes 
place,  ib, 

no  resulting  trust  where  there  is  a  mere  charge,  126. 

(2)  where  declared  trusts  illegal,  ib, 

doctrine  of  pares  delicti,  ib, 

illegal  intention  only,   does  not  destroy  resulting 

trust,  ib, 
where  allowing  the  illegal  trust  to  take  effect  would 

effectuate  a  fraud,  or  defeat  a  legal  prohibition,  127. 
trust  to  defeat  creditors,  ib, 
trust  in  view  of  possible  forfeiture,  128. 
trust  to  avoid  serving  an  office,  129. 
perpetuities,  ib. 
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EESULTING  TEUST— cow/tni«jrf. 

(2)  where  declared  trusts  illegal — continued. 
charitable  uses,  129. 
fraud  on  game  laws,  130. 

settlement  on  marriage  with  deceased  wife's  sister,  ih». 
when  executed  is  good  and  binding,  ih. 
alitor,  where  limited  to  settlor  until  the  marriage' 
is  solemnized,  132. 
(3)  purchases  in  another's  name,  %h» 

presumption  of  resulting  trust  to  real  purchaser,  ib. 
alitor,  if  purchase  in  name  of  wife  or  child,  ih^y. 
133. 
presumptions  pro  and  con  rebuttable,  ih, 

by  surrounding  cir« 
*  cumstances,  «*&. 

money  lent  to  purchase,  creates  no  trust  for  the 

lender,  ih, 
where  there  is  a  joint  advance  the  purchasers  take 
according  to  the  proportion  of  their  contributions,t&. 
subsequent  acts  of  the  settlor,  134. 
contemporaneous  acts,  135. 
surrounding  circumstances,  ih. 
where  son  is  a  solicitor,  advancement  is  rebutted,  137. 
purchase  by  mother  in  name  of  child,  ih» 
purchase  by  one  in  loco  parentis  in  the  name  of  the 
adopted  child,  139. 

EETTREMENT  OF  TEUSTEE, 
how  accomplished,  284. 
under  what  circumstances  justifiable,  287. 
trustee  must  generally  pay  costs  occasioned  by,  i5. 
must  never  be  efPected  m  order  to  permit  of  me  continuing 
trustee  committing  a  breach  of  l^st,  198. 

EEVEESION.    See  Pebishable  Peopeety. 

EEVOCATION, 

power  of,  not  essential  to  validity  of  a  voluntary  settlement^ 

86. 
of  a  trust,  whether  based  on  value  or  voluntary,  not  per- 
mitted if  it  be  complete  and  executed,  84.    And  see 

VOLTTNTAEY  TeUST. 

aliter,  if  power  of  revocation  reserved,  ih, 

if  the  very  object  with  which  trust  was  created 

has  failed,  85. 
if  there  was  fraud  or  undue  influence  attendant 

on  creation  of  trust,  ih,,  89,  90,  91. 
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EEVOOATION— con^tnticd. 
of  a  trust — continued. 

aliter,  if  settlor  created  trust  in  ignorance  of  a  mistake 

as  to  its  legal  effect,  89,  90,  91. 
not  revocable  even  in  above  cases,  if  acquiesced  in,  86, 

87.  ^ 

onus  of  proving  bona  fides  in  cestuis  que  trusts  wbere 

they  occupy  a  fiduciary  position  towards  settlor,  ib. 
aliter,  where  there  is  no  fiduciary  relation,  87. 

SALAEY, 

when  trustee  entitled  to  a,  235. 

a,  when  capable  of  being  alienated,  61. 

SALE,  TEUSTEES  FOE.    See  Purchabe. 

should  sell  at  date  prescribed  by  the  settlement,  181. 

should  not  sell  before  that  time,  ib, 

selling  at  the  request  of  the  life  tenant  where  sale  directed 
to  take  place  at  his  death  commits  a  breach  of  trust,  ib, 

leaving  conduct  of  sale  to  co-trustee  is  liable,  211. 

should  sell  to  best  advantage,  191. 

should  generally  not  join  with  adjacent  landowners,  ib. 
aliter,  if  clearly  beneficial,  ib, 

may  in  general  jom  with  joint  owners  in  a  sale  of  entire 
property,  192. 

joining  with  adjacent  landowners  should  see  that  his  pro- 
portion of  purchase-money  is  apportioned  before  sale,  222. 

should  not  imnecessarily  limit  the  title,  192,  251. 

should  invite  competition,  194. 

should  not  sell  improvidently,  ib, 

should  ascertain  real  value  of  the  property,  ib. 

may  employ  necessary  agents,  ib, 

should  not  sell  to  promote  the  exclusive  interests  of  tenant 
for  life,  ib, 

should  not  sell  timber  only,  182. 

surviving  trustees  can  execute  powers  of,  ib, 

cannot  sell  to  one  of  themselves.    See  Pxjbohase. 

injunction  will  be  granted  to  restrain  completion  of  sale  if 
very  improvident,  or  where  conditions  are  depreciatory, 
354. 

SEPAEATE  USE, 

in  executory  trusts  may  be  implied,  118. 

property  settled  to  the,  of  married  woman  makes  her  in 

equity  equal  to  a  feme  sole,  42.     See  also  Maeried 

Woman  and  Anticipation. 
with  regard  to  property  given  for,  husband  is  a  mere 

trustee,  43. 
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SEPARATION,  trust  in  relation  to,  between  husband  and  wife» 
wben  legal,  69. 

SET-OFF  of  gain  against  loss,  when  allowable,  349* 

SETTLEMENT, 
definition  of,  2. 

trustees  should  strictly  obey  provisions  of,  180. 
married  woman's  equity  to  a,  246. 

SETTLOR, 

definition  of  a,  3. 
who  may  be  a,  82. 
infant,  t6. 

married  woman,  83. 
conyict,  ib, 

SEVERANCE  of  trusts  on  appointment  of  new  trustees,  303. 

SHELLEY'S  CASE, 

rule  in,  applies  to  executed  trusts,  113. 
does  not  apply  to  executory  trusts,  tJ. 

SIMPLE  TRUST,  definition  of  a,  7. 

"  SOLE  USE  AND  BENEFIT."    iSee  Language. 

SOLICITOR, 

trust  for  payment  of  costs  does  not  make  him  a  cestui  que 
trust,  38. 
nor  does  a  direction  to  employ  him,  ib, 
trustee  liable  for  embezzlement  by,  214 ;  but  see  220. 
trustee  liable  for  negligence  of,  quaere,  218. 
may  not  generally  purchase  from  client,  282. 
voluntary  settlement  in  favour  of  a.    See  Validity. 
who  is  a  trustee,  must  not  charge,  236. 
trustee  may  employ  a,  306. 
employing  trust  funds  in  his  business,  how  far  liable  for 

interest.    See  Inteeest. 
where  a  son  is  a,  presumption  of  advancement  rebutted,  137. 

SPECIAL  TRUST,  definition  of,  7. 

STOCK  CERTIFICATES,  to  bearer,  trustees  should  not  obtain, 
208. 
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STOCK  MOETGAGB,  trustees  should  never  invest  on  a,  206. 
STOLEN  TRUST  PROPERTY,  trustee  not  bound  to  replace,  197* 

SURPLUS, 

after  satisfying  express  trusts,  results,  121  et  eeq, 
aliter,  -where  trust  merely  charged,  ib. 

SURROUNDING  CIRCUMSTANCES  may  rebut  presumptions, 
135. 

SURVIVING  TRUSTEE  can  execute  original  powers,  278. 
SUSPENSION  of  trustee's  powers  by  suit,  265. 


TENANT  FOR  LIFE, 

a  constructive  trustee,  141. 

must  not  avail  himself  of  his  position  to  profit  at  the  expense 

of  remaindermen,  ih. 
trustee  must  not  unduly  favour,  182. 
when  allowed  possession  of  trust  property,  275. 
not  a  proper  person  to  be  appointed  a  new  trustee,  292. 

THELLUSSON  ACT,  85. 

THIRD  PARTIES, 

trustee  must  not  set  up  adverse  rights  of,  225. 

where  trustee  believes  in  bona  fide  claims  by,  he  may  take 
direction  of  the  court,  ib. 

where  trustee  has  joined  with  tenant  for  life  in  a  breach  of 
trust  the  latter's  life  estate  will  be  impounded  notwith- 
standing the  claims  of  creditors,  367. 

breach  of  trust  procured  by  fraud  of,  369  et  aeq. 
5ceaZ«o  Peopebty;  Pubchasebs  ;  awc^FoiiLOWiNa  Trust 
Propeety. 

TIMBER,  trustees  should  not  buy  an  estate  with  large  pro- 
portion of,  182. 
should  not  sell,  to  pay  debts,  ib. 
may  cut  down,  when  arrived  at  maturiiy,  244. 

aliter,  where  legal  rights  would  be  mterfered  with,  247, 

TOMBS,  trust  to  keep  in  repair,  is  void,  72. 
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TRADE, 

trustees  employing  trust  property  in  their  own,  liable  to 

account  for  profits  or  to  pay  compound  interest,  338. 
trustees  may  not  charge  for  managmg  a,  235. 

TEUST.      See  Declared   Trttst;    Expbess   Trttst;    Coi«'- 

STRUCTIVE  Trust  ;  Resulting  Trust  ;  Simple  Trttst  ; 

Special  Trust  ;  Executed  Trust  ;  Executory  Trust  ; 

Valuable  Consideration;  VoluntaryTrust  ;  Breack 

OP  Trust  ;  and  Settlor. 
definition  of  a,  1.- 
who  capable  of  creating  a,  82. 
in  form  but  not  in  intention.    See  Illusory  Trust. 

TRUSTEE.     See  Constructivb  Trust;  Resulting  Trust? 
Acceptance  ;  Disclaimer  ;  Estate  op  Trustee  ;  Duties 
OP  Trustee;  Powers  of  Trustee  ;  Breach  of  Trusts 
and  Protection. 
definition  of  a,  3. 
active,  definition  of  an,  8. 
passive,  definition  of  a,  ib» 
Dare,  definition  of  a,  ih, 
failure  of,  43. 

where  non-appointed,  41,  44. 
who  is  a  fit  person  to  be  a,'^290  et  seq, 
infant,  ih, 
tenant  for  life,  292. 
husband  of  cestui  que  trust,  ih» 
person  residing  abroad,  i6. 
alien,  ih, 

married  woman,  293. 
bankrupt,  297. 
voluntary  settlement  upon  a.    See  Validity  (1). 

TRUSTEE  RELIEF  ACT.    See  Court. 

TRUST  PROPERTY, 
definition  of,  4. 
what  it  may  legally  consist  of,  57  et  seq, 

equitable  property,  57. 

reversionary  property,  58. 

possibility,  ih, 

e:n)ectant  legacy,  ib, 

salary,  59. 

pension,  ih, 

pay,  61. 

property  inalienable  by  statute,  60. 
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what  it  may  legally  consist  of — continited, 

copyholds,  61. 

foreign  lands,  ih, 
following.    See  Following  Trust  Property. 
does  not  pass  to  the  creditors  of  bankrupt  trustee,  ih, 
trustee  cannot  borrow  on  mortgage  of,  210. 
trustee  cannot  purchase,  230. 

imless  from  the  cestuis  que  trusts,  232. 
Testing  of,  on  appointment  of  new  trustees,  297. 


UNOEETAINTY.    See  Language  and  Eesulting  Trust  (1). 

UNDISPOSED  of  equitable  estate,  results.     See  EBSULTiNa 
Trust  (1). 

UNDUE  preference  of  one  cestui  que  trust.    See  Favour. 
influence.    See  Validity. 

UNFIT  AND  INCAPABLE, 
meaning  of,  290. 
when  tnLstee  isj  a  receiver  will  be  appointed,  354. 

VALIDITY  OF  A  TEUST,  as  to  object.    See  Illegal  Trust. 
(1)  As  against  the  eettlor,  85  et  eej.    And  see  Eevogation. 
total  failure  of  consideration,  85,  89. 
fraud,  89,  90,  91. 
undue  influence,  ih, 

of  clergyman,  89. 

of  father,  ih, 

of  guardian,  85. 

of  legal  adviser,  ih, 

of  doctor,  ih, 

of  trustee,  ih. 
ignorance  of  the  effect  of  the  settlement,  ih, 

iUness,  90. 

inexperience,  91. 

old  age  and  inflrmity,  ih, 
mistake,  85,  91. 

even  where  value  given,  91. 

omission  of  intended  provision,  85,  n.  {p), 
subsequent  acquiescence  validates,  85,  90. 
onus  of  proving  validity  of  a  voluntary  settlement, 

87  et  eeq, 
power   of   revocation   in   voluntary  settlements   nofc 
essential  to,  88. 
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(2)  At  ii0ainet  ereditori,  92  et  itq. 

direct  intention  to  defraud,  92,  94. 

settlement  to  avoid  execution,  95,  96. 

Battlement  oi  entire  property  on  commencing  a 

specnlatiTe  trade,  96. 
settlement  on  self  until  bankrapt^iy,  97. 
marmge  settlement  vrith  intent  to  defraud  creditors, 

when  Toid,  98. 
other  settlements  based  on  value  made  vitli  intent  to 

defeat  creditors,  when  yoid,  99. 
where  no  direct  intention  to  defraud,  but  the  neoesaary 

consequence  of  settlement  would  be  to  do  so,   93, 

100  ef  etq. 
not  void  -vrnere  baaed  on  value  even  against  volunteers, 

103. 
immaterial  that  all  debta  existing  at  date  of  eettlement 

have  been  paid,  ib. 
no  ra'ound  for  setting  aside  voluntary  settlement  that 

debts  owing  at  its  date  are  not  paid,  104. 
assignee  for  value,  how  far  bound  by  notice  of  the  effect 

of  bis  purchase,  99. 

(3)  As  against  creditors  in  hankruplei/,  104. 

(4)  As  against  subsequent  purchasers,  108  et  leq. 

direct  intention  to  defraud,  ib. 

voluntary  settlementa  always  bad  in  the   hands  of 

cestuis  que  trusts  a^iinst,  ib. 
very  small  consideraaon  sufficient  to  protect  cestuis 

que  trusts,  110. 
settlement  of  leaseholds  cannot  be  voluntary  unless  by 

sub-demiae,  12,  110. 
power  of  revocation  always  makes  settlement  bad  as 

against,  108. 
notice  to  purchaser  immaterial,  ib. 
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VALUABLE  CONSEDEEATION— con^mwed. 

wliat  limitations  in  a  marriage  settlement  are  not  based  on, 

15  et  acq. 
limitations  in  favour  of  cbildren  of  a  former  marriage  are 

based  on,  17.  f 

mutual  promises  constitute,  12. 
liability  to  bear  incidents  of  leaseholds  said  to  be,  for  a 

settlement  thereof ,  ib, 

VENDOE, 

constructive  trustee  for  purchaser,  144. 

must  take  reasonable  care  of  estate  before  completion,  198. 

VESTING  property  in  new  trustees,  how  effected,  292  et  seq, 

VOLUNTAEY  TEUST.    See  Valuable  Consideiiation. 

(1)  definition  of  a,  13. 

when  prim^  facie  valid,  44  et  seq. 
must  be  an  executed  trust,  ih, 
property  transferred  to  trustees,  trust  will  be  enforced, 

47. 
mere  covenant  to  settle  not  enforceable,  45. 
when  settlor  has  done  aU  in  his  power  to  create  an 

executed  trust  it  will  be  enforced,  47. 
where  settlor  has  declared  himself  a  trustee,  trust  will 

be  enforced,  45,  49. 
but  imperfect  gift  not  equivalent  to  declaration  of  trust, 
51  et  aeq. 
conflict  of  authorities  as  to  effect  of  imperfect  gift, 

ib,  et  seq, 
effect  of  imperfect  gift  by  husband  to  wife,  55. 

(2)  when  invalid  from  somethmg  attending  its  inception.    See 
Validity  (1). 

'S)  when  invalid  as  against  creditors.    See  Validity  (2). 
4J  when  invalid  as  against  creditors  in  bankruptcy,  104. 
^5}  when  invalid  as  against   subsequent   purchasers.      See 
Validity  (4). 

VOLUNTEEE, 

definition  of  a,  19. 

assignee  of  a  lease  cannot  be  a,  in  what  cases,  12. 

who  is  considered  a,  under  a  marriage  settlement,  15  et  seq^, 
19. 

distinction  between  a,  under  a  voluntary  trust,  and  one 
under  a  trust  based  on  value,  19. 

cannot  enforce  a  trust  based  on  value  unless  it  be  an  exe- 
cuted and  complete  trust,  41, 44. 
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examples  of  trusts  enforced  at  suit  of,  45  et  acq. 

covenant  to  surrender  copyholds  in  favour  of,  cannot  be 

enforced,  45. 
where  property  vested  ill  trustee  the  trust  can  be  enforced 

at  suit  of,  45  et  aeq, 
where  settlor  has  done  all  in  his  power  to  vest  property  in 

trustees  the  trust  will  be  enforced  at  suit  of,  44  et  aeq, 
where  settlor  has  declared  himself  a  trustee  the  trust  "will 

be  enforced  at  suit  of,  ib. 
where  it  can  be  gathered  that  settlor  considered  himself  a 

trustee  for,  the  trust  will  be  enforced  at  suit  of,  ib, 
where  settlor  only  meant  a  gift  which  he  has  failed  to  per- 
fect he  will  not  be  considered  a  trustee  for,  51  et  aeq. 
donee  of  trust  property  under  a  breach  of  trust  cannot 

retain  it,  373.    See  alao  VoLTJirrAEY  Tbust  and  ValuabIiB 

OONSrDBEATION. 


"WAIVEE  of  breach  of  trust,  what  amoimts  to,  317  et  aeq. 

*'  WELL  KNOWS."    See  Lajjgitage. 

WIFE,  imperfect  gift  to,  55. 

WILL.    See  Settlement  and  Whiting. 

WEITING;, 

necessity  of,  in  declarations  of  trust  of  real  estate  and  lease- 
holds, inter  vivos,  72  et  aeq, 
alitor,  in  personal  property,  ib,,  77. 
what  the  writmg  must  show,  72. 
where  fraud  handwriting  unnecessary,  73,  79,  80. 
resulting  trust,  where  declared  trust  was  not  reduced  into, 

65. 
necessity  of,  in  all  cases  where  trust  is  intended  to  be  testa* 
mentary,  73. 
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STEPHEN'S  NEW  C0MMENTABIES.-9th  Edit. 

Mr.  SEEJEANT  STEPHEN'S  NEW  COMMEN- 
TAEIES  ON  THE  LAWS  OF  ENGLAND,  partly  founded 
on  Blackstone.  By  James  Stephen,  Esq.,  LL.D.,  Judge  of 
County  Courts.  The  Ninth  Edition  by  Henry  St.  James 
Stephen,  of  the  Middle  Temple,  Barrister-at-Law.  4  vols. 
8vo.  4?.  4«.  cloth.  1883 

*•*  The  Work  selected  for  the  Intermediate  Ezammations  for  Solicitors  for  1884. 


From  the  "Law  Times." 

**  Dr.  James  Stephen  has  just  hrought 
out  the  eighth  edition  of  Mr.  Seideant 
Steven's  Commentaries  on  the  Laws 
of  England  (founded  on  Blackstone). 
This  edition  deserves  more  attention 
-fhan  previous  editions,  for  the  reason 
that  it  has  been  revised  with  a  view  to 
giving  full  effect  to  the  alterations  in 
our  law  and  practice  introduced  by  the 
Judicature  Acts,  and  with  the  design  of 
giving  a  more  scientific  dassiflcation  of 
crimes,  so  as  to  bring  the  last  book  into 
harmony  with  the  general  structure 
of  the  proposed  Criminal  Code.  Dr. 
Stephen  has  been  assisted  in  his  work  by 
his  son,  Mr.  Henry  St.  James  Stephen. 
From  our  examination  of  the  work 
(facilitated  by  the  adoption  of  the 
American  plan  of  cutting  the  leaves  in 
the  binding) ,  we  believe  it  will  be  found 
to  be  one  of  the  most  valuable  text 
books  which  we  possess,  not  only  as  to 
the  general  law,  but  as  to  the  new  sjrs- 
tern  which  has  grown  up  under  the 
Judicature  Acts." 


From  the  **Lato  Journal.'* 

"It  is  quite  unnecessary  for  us  to 
reiterate  the  praises  we  have,  on  many 
former  occasions,  bestowed  upon  this 
excellent  work.  A  new  edition  has 
been  rendered  necessary,  both  by  reason 
of  the  last  edition  having  been  ex- 
hausted, and  of  the  recent  changes  in 
the  law  effected  by  the  ox)eration  of  the 
Judicature  Acts ;  and  Dr.  Stephen  has 
not  shirked  the  labour  required.  The 
last  edition  was  published  in  the  year 
1874 ;  and,  although  the  changes  then 
intended  to  be  introduced  bvthe  Ju- 
dicature Act  of  187S  were  embodied  in 
it,  yet  the  subsequent  Judicature  Acts 
and  new  rules  of  procedure,  supple- 
mented by  judicial  decisions  upon  tiiem, 
have  made  Dr.  Stephen's  task  of  re- 
vision no  light  one." 

From  the  "  Articled  Clerks  Jourftal." 

"We  feel  bound  to  state  that  the 
edition  (Eighth)  before  us  is  certain  to 
maintain  J  with  greater  credit  if  i)ossible, 
the  i)Osition  of  its  predecessors,  which 
is  that  of  the  Student's  best  text-book 
on  the  General  Laws  of  England." 


PALEY'S  SUMMABY  CONVICTIONS.— 6th  Edition. 

THE  LAW  and  PEACTICE  OF  SUMMAEY  CON- 
YICTIONS  under  the  SUMMAEY  JURISDICTION  ACTS, 
1848  and  1879,  including  proceedings  preliminary  and  subse- 
quent to  Convictions,  and  the  responsibility  of  Convicting 
Magistrates  and  their  Officers :  with  Porms.  Sixth  Edition. 
By  Walter  H.  Macnamara,  Esq.,  of  the  Inner  Temple,  Bar- 
rister-at-Law.   In  1  vol.  8vo.  248.  cloth.  1879 
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POWELL  ON  EVIDENOE.    By  CXJTLEB  &  GBTFITN'. 

— ^Fourtli  Edition. 

POWELL'S  PEINCIPLES  and  PRACTICE  of  tlie 
LAW  of  EYIDENOE.  Fourth  Edition.  By  J.  Cutleb,  B.A., 
Professor  of  English  Law  and  Jurisprudence,  and  Professor  of 
Lidian  Jurisprudence  at  King's  College,  London,  and  E.  F. 
Gbiffin,  B. a.  ,  Barristers-at-Law.    Post  8yo.  18«.  doth.         1875 

"There  is  hardly  any  branch  of  the  changreB  have  been  effected  df  recent 

law  of  greater  interest  and  importance,  years.    We  are,  therefore,  all  the  more 

not  only  to  the  profession,  but  to  the  inclined  to  welcome  the  appearance  of 

public  at  lai^,  than  the  law  of  evidence.  the  Fourth  Edition  of  this  valuable 

^  this  brandi  of  the  law,  moreover.  work.*' — Law  Examtnation  Journal. 
all  well  as  on  many  others,  important 

DENISON  AND  SCOTT'S  HOUSE  OF  LOBBS  APPBAI. 
PRAOTIOE. 

appeals  T9  THE  HOUSE  OF  LOEDS:  Procedure 
and  Practice  relative  to  English,  Scotch  and  Lish  Appeals;  with 
the  Appellate  Jurisdiction  Act,  1876;  the  Standing  Orders  of 
the  House ;  Directions  to  Agents ;  Porms,  and  Tables  of  Costs. 
Edited,  with  Notes,  Beferences  and  a  full  Index,  forming  a 
coniplete  Book  of  Practice  under  the  New  Appellate  System. 
By  Chas.  Mabsh  Denison  and  Chas.  Hendebson  Scott,  of  the 
ItuddleTemple,  Esqs.,Barristers-at-Law.  8yo.    169.  cloth.    1879 

*'  The  most  important  portion  of  the  the  construction  of  the  ultimate  Court 

work,  viz.,  that  concerning  the  Froce-  of  Appeal,  there  are  no  two  opinions  as 

dure  and  Practice  on  Appeal  to  the  to  the  i)osition  which  it  holds  in  tihe 

House  of  Lords,  contains  mf (»mation  confidence  of  the  profession  and  the 

of  the  most  important  kind  to  those  public.    A  learued  mtroduction  gives  a 

gentlemen  who  nave  business  of  this  brief  but  sufficient  historical  sketch  of 

nature ;  it  is  weU  and  ably  compiled,  the  jurisdiction  of  the  House  of  Lords, 

and  the  practitioner  will  find  no  diffi-  This  is  followed  by  a  practical  treatise, 

culty  in   f  oUowiog  the  various  steps  which  is  a  complete  and  wdl-wiitten 

indicated.  guide  to  the  procedure  by  which  an 

"  The  whole  book  is  well  and  carefully  Appeal  is  begun,  continued,  and  ended, 

prepared,  and  is  unusually  readable  in  including   an   important  chapter   on 

its  style."— J'tMfiee  of  the  Jreaee.  Costs.    In  an  Appendix  are  given  the 

"  This  IB  a  small  volume  uixm  a  sub-  Act  of  1876,  the  pcnrtions  of  the  Supreme 

ject  of  the  greatest  practical  interest  at  Court  of  Judicature  (Ireland)  Act,  1877, 

the  inresent  time,  for,  notwithstanding  and  the  Scotch  Statutes,  EoianB,  ajoa 

the  changes  whidi  have  been  made  in  Bills  of  Costs." — Law  Times, 

DAVIS'S  LABOXra  LAWS  OF  1875. 

THE  LABOUE  LAWS  OF  1875,  with  Introduction 
and  Notes.  By  J.  E.  Davis,  Esq.,  Barriister-at-Law,  and  late 
Police  Magistrate  for  Sheffield.    8yo.  128,  cloth.  1875 

CBXJMP'S  PBINOIPLES  OF  MABINE  INSTTBANCB 

THE  PEINCIPLES  OF  THE  LAW  EELATING  TO 
MARINE  INSUBANCE  AND  GENERAL  AVERAGE  in 
England  and  America,  with  occasional  references  to  French  and 
German  Law.  By  F.  OcTAvnxs  Crump,  of  the  Middle  Temple, 
E8q.,Barrister-at-Law.  In  1  vol.  royal  8vo.  21s.  cloth.         1875 
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HAMEL'S  CXTSTOKS  LAWS. 

THE  LAWS  OF  THE  CUSTOMS,  1876,  consoHdated 
by  direction  of  the  Lords  Commissioners  of  her  Majesty's 
Treasury.  With  practical  Notes  and  Beferences  throughout; 
an  Appendix  containing  various  Statutory  Provisions  incidental 
to  the  Customs ;  the  Customs  Tariff  Act,  1876,  and  a  Copious 
Lidex.  With  Supplement  to  1882.  By  Felix  John  Hamel, 
Esq.    Post  8vo.  3«.  6d.  cloth ;  demy  8vo.  4«,  6d.  1883 

SHELFOBD'S    JOINT    STOCK    COMPANIES.— 
Second  Edition  by  PITCAIBN  and  LATHAM^ 

SHELFOED'S  LAW  of  JOINT  STOCK  COMPANIES, 
containing  a  Digest  of  the  Case  Law  on  that  subject;  the  Com- 
panies Acts,  1862,  1867,  and  other  Acts  relating  to  Joint  Stock 
Companies ;  the  Orders  made  under  those  Acts  to  regulate  Pro- 
ceedmgs  in  the  Court  of  Chancery  and  County  Courts;  and  Notes 
of  all  Cases  interpreting  the  above  Acts  and  Orders.  Second 
Edition,  much  enlarged,  and  bringing  the  Statutes  and  Cases 
down  to  the  date  of  publication.  By  David  Pitcairn,  M.A., 
Fellow  of  Magdalen  College,  Oxfora,  and  of  Lincoln's  Inn, 
Barrister-at-Law,  and  Francis  Law  Latham,  B.A.,  Oxon,  of 
the  Inner  Temple,  Barrister-at-Law,  Author  of  '^  A  Treatise  on 
the  Law  of  Window  Lights."    8vo.  21«.  cloth.  1870 

DBEWBY'S  FOBMS  OF  CLAIMS  AND  DEFENCES. 

FOEMS  OF  CLAIMS  AND  DEFENCES  IN  CASES 
intended  for  the  CHANCERY  DIVISION  OF  THE  HIGH 
COUET  OF  JUSTICE.  With  Notes,  containing  an  Outline  of 
the  Law  relating  to  each  of  the  subjects  treated  of,  and  an 
Appendix  of  Forms  of  Endorsement  on  the  Writ  of  Summons. 
By  C.  Stewart  Dbewby,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law,  Author  of  a  Treatise  on  Injunctions,  and  of  Beports  of 
Cases  in  Equity,  temp.  Kindersley ,  V .  -C. ,  and  other  works.  Post 
8vo.  9«.  cloth.  1876 

day,  who,  however  experienoed  in  the 
niceties  of  the  past  sjrstem,  cannot  but 
need  the  aid  of  a  work  thus  compiled, 
and,  trostinff  to  its  guidance,  benefit  in 
time  and  labour  saved;  wmle  to  the 
younger  members  of  the  profession  es- 
pedallv  we  cordially  recommend  the 
work."— /ri»A  Law  Times. 


"Mr.  Drewry's  plan  of  taking  the 
facts  for  the  forms  from  reported  cases 
and  adapting  them  to  the  new  rules  of 
pleading,  seems  the  best  that  can  be 
adopted.  The  forms  we  have  looked  at 
seem  to  be  fairly  correct." — Solicitora^ 
JoumcU. 

"  The  eqtdty  draftsmen  of  the  present 


BOBEBTS'  PBINOIPLES  OF  EaXHTY.— Third  Edition. 

THE  PEINCIPLES  OF  EQUITY  as  administered  in 
the  SUPEEME  COUET  OF  JUDICATURE  and  other  Courts 
of  Equitable  jTirisdiction.  By  Thomas  Abchibaij)  Egberts, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  Third  Edition. 
8vo.  18«.  cloth.  1877 
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MOZLET    AND    WHITELEY'S    CONCISE    LAW 
DICTIONABT. 

A  CONCISE  LAW  DICTIONARY,  containing  Short 
and  Simple  Definitions  of  the  Terms  used  in  the  Law.  By 
Herbert  Newman  Mozley,  M.A.,  Fellow  of  King's  College, 
Cambridge,  and  of  Lincoln's  Inn,  Esq.,  and  Oeorge  Crispe 
Whiteley,  M.A.,  Cantab,  of  the  Middle  Temple,  Esq.,  Barristers- 
at-Law.    In  1  vol.  8vo.    208.  cloth ;  25«.  brown  calf.  1876 


"This  book  is  a  great  deal  more 
modest  in  its  views  tnan  the  law  dio- 
tionaiy  we  reviewed  a  little  while  ago. 
Its  main  object  is  to  explain  briefly 
l^pal  terms,  both  ancient  and  modem. 
In  many  cases,  however,  the  authors 
have  added  a  concise  statement  of  the 
law.  But,  as  the  work  is  intended  both 
for  lawyers  and  the  public  at  large,  it 
does  not  profess  to  give  more  than  an 
outline  of  the  doctrines  referred  to  under 
the  several  heading.  Having- regard  to 
this  design,  we  thmk  the  work  is  well 
and  carefully  edited.  It  is  exceedingly 
complete,  not  only  giving  terse  explana- 
tions of  legal  phrases,  but  also  notices  of 
leading  cases  and  short  biographies  of 
legal  luminaries.  We  may  add  that  a 
very  convenient  table  of  reports  is  given, 
showing  the  abbreviations,  the  date  and 
the  court,  and  that  the  book  is  very  well 
printed." — Soliciior^  Journal. 


"  This  book  contains  a  large  mass  of 
information  more  or  less  useful.  A 
considerable  amount  botii  of  labour  and 
learning  has  evidently  been  expended 
upon  it,  and  to  the  general  public  it  may 
be  recommended  as  a  reliable  and  use- 
ful guide.  Law  students  desirous  of 
cramming  will  also  find  it  acceptable." 
— Law  Times. 

"It  should  contain  everything  of 
value  to  be  found  in  the  other  larger 
works,  and  it  should  be  useful  not 
me^y  to  the  legal  profession,  but  also 
to  the  general  pubhc.  Now,  the  work 
of  Messrs.  Mozley  and  Whiteley  api)ears 
to  fulfil  those  very  conditions;  and, 
while  it  assists  the  lawyer,  will  be  no 
less  useful  to  his  client.  On  the  whole, 
we  repeat  that  the  work  is  a  praise- 
worthy pef ormance  which  deserves  a 
place  m  the  libraries  both  of  the  legal 
profession  and  of  the  general  public."— 
Irish  Law  Times. 


DE  OOLYAB'S  LAW  OF  GXJABANTEES. 

A  TEEATISE  ON  THE  LAW  OF  GUARANTEES 
and  of  PEESrCIPAL  and  SUEETY.  By  Henry  A.  De  Colyar, 
of  the  Middle  Temple,  Barrister-at-Law.     8vo.  14«.  cloth.    1874 


"  Mr.  Colyar's  work  contains  internal 
evidence  that  he  is  quite  at  home  with  his 
subject.  His  book  has  the  great  merit  of 
thoroughness.  Hence  its  present  value, 
and  hence  we  venture  to  predict  will  be 
its  enduring  reputation." — Law  Times. 


"  The  whole  work  displays  great  care 
in  its  production ;  it  is  dear  in  its  state- 
ments of  the  law,  and  the  result  of  the 
many  authorities  collected  is  stated 
with  an  intelligent  appreciation  of  the 
subject  in  hand." — Justice  of  the  Peace, 


TROWER'S  PBEVALENCE  OF  EaXHTY. 

A  MANUAL  OF  THE  PEEYALENCE  OF  EQUITY, 

under  Section  25  of  the  Judicature  Act,  1873,  amended  by  the 
Judicature  Act,  1875.  By  Charles  Francis  Trower,  Esq., 
M.A.,  of  the  Inner  Temple,  Barrister-at-Law,  late  Fellow  of 
Exeter  College,  and  Yinerian  Law  Scholar,  Oxford,  Author  of 
"  The  Law  of  Debtor  and  Creditor,"  **  The  Law  of  the  Building 
of  Churches  and  Divisions  of  Parishes,"  &c.   8vo.  Ss.  cloth.    1876 

"The  amount  of  information  con-  whole  it  appears  to  be  accurate.  The 
tained  in  a  compressed  form  within  its  work  has  been  carefully  revised,  and  is 
pages  is  yery  considerable,  and  on  the       well  and  dearly  printed." — Law  Times. 
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FAWOETT'S  LAW  OF  LANDLOBD  AND  TENANT. 
A  COMPENDIUM  OF  THE  LAW  OF  LANDLORD 

AND  TENANT.    By  William  Mitchell  Fawcett,  Esq.,  of 
Lincoln'B  Lin,  Bamster-at-Law.    1  vol.  8vo.  14«.  cloth.       1871 

*<  This  new  oompenditiin  of  the  law  on 


a  wide  and  oomplioated  subject,  npon 
which  infonnation  is  oonstonuy  re- 
quired by  a  vast  number  of  i)er8ons,  is 
sure  to  be  in  request.  It  never  wanders 
from  the  point,  and  being  intended  not 
for  students  of  the  law,  but  for  lessors 
and  lessees,  and  their  immediate  ad- 
visers, wisely  avoids  historical  disquisi- 


tions, and  uses  lan^fuage  as  untechnical 
as  the  subject  admits.*'— Xato  Journal. 

**  Mir.  Fawcett  takes  advantage  of  this 
characteristic  of  modem  law  to  impart 
to  his  compendium  a  degree  of  authen- 
ticity which  greatly  enhances  its  value  as 
a  convenient  medium  of  reference,  for 
he  has  stated  the  law  in  the  very  words 
of  the  authorities." — Law  Magazine. 


HUNT'S  LAW  OF  FBAUDS  AND  BILLS  OF  SALS. 

THE  LAW  relating  to  FEAUDULENT  CONYEY- 
ANCES  under  the  Statutes  of  EHzabeth  and  the  Bankrupt  Acts; 
with  Bemarks  on  the  Law  relating  to  Bills  of  Sale.  By  Abthtjr 
Joseph  Huirr,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
Author  of  **  A  Treatise  on  the  Law  relating  to  Boundaries,  Fences 
and  Foreshores."    Post  8vo.  9a.  cloth.  1872 

subjects  of  the  work." — Law  Mctgazine. 
**Mr.  Hunt's  book  is  as  readable  as 
a  treatise  on  so  technical  a  subject  can 
well  be  made.  Mr.  Hunt* s  arrange- 
ment of  his  materials  follows  an  orderly 
and  intelligible  plan.  The  index  is 
apx>arently  caref  luly  inrepared,  and  the 
table  of  cases  shows  that  none  of  the 


"  Mr.  Hunt  has  brought  to  bear  ui)on 
the  subject  a  clearness  of  statement, 
an  orderliness  of  arrangement  and  a 
subtlety  of  Ic^cal  acuteness  which 
carry  hun  far  towards  a  complete  sys- 
tematization  of  all  the  cases.  Neither 
has  his  industry  been  lacking;  the  cases 
that  have  arisen  under  'Tlie  Bank- 
ruptcy Act,  1869,'  and  under  tiie  Bills 
of  Sale  Act,  have  been  carefully  and 
completely  noted  up  and  disposed  by 
him  in  their  appropriate  plaoes.  The 
index  also  is  both  accurate  and  careful, 
and  secures  much  facility  of  reference 
to  the  various  matters  which  are  tiie 


recent  cases  have  be^i  overlooked.  Mr. 
Hunt  has  produced  a  really  useful  book 
unencumbered  by  useless  matter,  which 
deserves  great  success  as  a  manual  of 
tiie  law  of  fraudulent  dispositions  of 
property." — Law  Journal. 


BUND'S  AGBIGULTURAL  HOLDINGS  AOT.— 2nd  Edit. 

The  LAW  of  COMPENSATION  for  UNEXHAUSTED 
AGEICULTURAL  IMPROVEMENTS,  embodying  the  changes 
made  by  the  Agricultural  Holdings  Act,  1883,  with  Statutes  and 
Forms.  By  J.  W.  Willis  Bund,  MA.,  of  Lincoln's  Inn, 
Barrister-at-Law.     Second  Edit.    Post  8vo.     12«.  cloth. 


POWELL'S    LAW    OF    INLAND    CABBIEBS.— 
Second  Edition. 

THE  LAW  OF  INLAND  CAEEIEES, 

especially  as  regulated  by  the  Eailway  and  Canal  Traffic  Act, 
1854.  By  Edmund  Powell,  Esq.,  of  Lincoln  College,  Oxon, 
M.A.,  and  of  the  Western  Circuit,  Barrister-at-Law,  Author  of 
"Principles  and  Practice  of  the  Law  of  Evidence."  Second 
Edition,  almost  re- written.     8vo.  14«.  cloth. 
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FOLKABD  ON  SLANDER  &  LIBEL.— Fourth  Edition. 

THE  LAW  OF  SLANDEE  AND  LIBEL  (founded 
upon  Starkie's  Treatise),  including  the  Pleading  and  Eyidence, 
Civil  and  Criminal,  adapted  to  the  present  Procedure;  also 
MALICIOUS  PROSECUTIONS  and  CONTEMPTS  of  COURT. 
By  H.  C.  FoLKARD,  Barrister-at-Law.  In  1  thick  vol.  roy.  8vo. 
45«.  cloth.  ^  1876 

PYE  ON  CLAIMS  TO  DEBTORS'  ESTATES. 

NOTES  ON  THE  CONFLICTING  CLAIMS  TO  THE 
PROPERTY  OF  A  DEBTOR.  By  Henry  John  Pyb,  of  tbe 
Inner  Temple,  Esq.,  Barrister-at-Law.  Just  published,  post 
Svo.  3«.  6d,  cloth.  ^  1880 

OOOTE'S  PBOBATE  PBAOTIOE.— Ninth  Edition. 

THE  COMMON  FOEM  PEACTICE  OF  THE  HIGH 
COURT  of  JUSTICE  in  granting  Probates  and  Administrations. 
By  Henry  Charles  Cootb,  F.S.A.,  late  Proctor  in  Doctors* 
Commons,  Author  of  "The  Practice  of  the  Ecclesiastical  Courts," 
&c.  &c.     9th  Edit.    In  1  vol.  8vo.,  26«.  cloth;  30a.  calf.      1883 

*«*  TJte  Forms  as  printed  in  this  work  are  in  strict  accordance  with  ths  Orders  of  Court 
and  Decisions  of  the  Right  Hon.  Sir  James  ffannen,  and  are  those  which  are  in  use 
in  the  Principal  Registry  of  the  Probate  Divisional  Court. 
"  The  above  is  another  name  for  what       new  and  naeful  forms ;  and  the  author 


is  commonly  known  to  the  profession  as 
Coote's  Probate  Fractioe,  a  work  about 
as  indispensable  in  a  solidtor's  office  as 
any  book  of  practice  that  is  known  to 
us.  The  seventh  edition  is  chiefly  dis- 
tinguishable from  the  sixth  edition  in 
this,  that  certain  important  modifica^ 
tions  and  alterations  are  effected  which 
have  been  rendered  necessary  by  the 
Judicature  Acts.  Judicial  decisions 
subsequent  to  the  last  edition  have  been 
oorefully  noted  up.    We  notice  several 


has  not  only  attempted,  but  has  in  the 
main  succeeded,  in  adopting:  the  forms 
and  directions  under  tibe  old  Probate 
practice,  as  embodied  in  previous  edi- 
tions of  the  work,  to  the  new  procedure 
under  the  Judicature  Acts.  Solicitors 
know  that  the  difficulties  in  the  way  of 
saturfVing  the  different  clerks  at  Somer- 
set Mouse  are  frequently  great,  and 
there  is  nothing  so  likely  to  tend  to 
simplicity  of  practice  as  Mr.  Coote's 
book." — Law  Times. 


TBISTBAITS  OONTENTIOXJS  PBOBATE  PBAOTIOE. 

THE  CONTENTIOUS  PEACTICE  OF  THE  HIGH 
COIJET  OF  JUSTICE,  in  respect  of  Grants  of  Probates  and 
Administrations,  with  the  Practice  as  to  Motions  and  Summonses 
in  Non-contentious  Business.  By  Thomas  Hutchinson  Tris- 
tram, Q.C.,  D.C.L.,  Advocate  of  Doctors'  Commons,  of  the  Inner 
Temple,  Chancellor  of  the  Diocese  of  London.  Demy  Svo.  21«. 
cloth.  ^  1881 

TOMKINS  &  JENCKEN'S  MODEBN  BOMAN  LAW. 

COMPENDIUM  OF  THE  MODERN  EOMAN  LAW. 

Founded  upon  the  Treatises  of  Puchta,  Von  Vangerow,  Arndts, 
Franz  Mohler,  and  the  Corpus  Juris  Civilis.  By  Frederick  J. 
ToMKiNS,  Esq.,  M.A.,  D.O.L.,  Author  of  the  **  Institutes  of 
Roman  Law,"  translator  of  "Gains,"  &c.,  and  Henry  Diedrich 
Jencken,  Esq.,  Barristers-at-Law,  of  Lincoln's  Inn.  Svo. 
14«.  cloth.  1870 
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SHELFOBB'S  RAIL  WATS.— Fourth  Edition,  by  Glen. 

SHELFOED'S  LAW  OF  EAILWAYS,  containing  the 
whole  of  the  Statute  Law  for  the  Eegulation  of  Railways  in 
England,  Scotland  and  Ireland.  With  Copious  Notes  of  Decided 
Cases  upon  the  Statutes,  Litroduotion  to  the  Law  of  Eailways, 
and  Appendix  of  Official  Documents.  Fourth  Edition,  by 
W.  CuifiaNGHAM  Glkn,  Barrister-at-Law,  Author  of  the  **  Law 
of  Highways,"  "Law  of  Public  Health  and  Local  Govern- 
ment,   &c.     2  vols,  royal  8vo.     63a.  cloth;  75s.  calf.  1869 

"  The  work  must  take  its  unquestionable  merits.    But  we  may  nevertheless  be 

position  as  the  leading  Manual  of  the  {)ermitted   to  observe   that  what  7uu 

jRailway  Law  of  Great  Britain.** — Law  hitherto  been  considered  as  '  the  best  work 

Magazine.  on  the  subject*  (Shelf ord),  has  been  im^ 

"  At  any  rate  we  may  venture  to  pre-  measurably  improved  by  the  application  of 

diet  that    Mr.  Cunningham   Glen*8  edi-  Mr.  Glen*s  diligence  and  learning.   .   .    . 

Hon  of  Shelf  ord  on  BaUways  wUl  be  the  Suffideut,  however,  has  been  done  to 

standard  work  of  our  day  in  that  depart-  show  that  it  is  in  every  reBi)ect  worthy 

ment  of  law.** — Law  Journal.  of  the  reputation  which  the  work  has 

"  Far  be  it  from  ns  to  under  value  Mr.  always  enjoyed.'*— Ju«t(c«  of  the  Peace, 
Shelford's  labours,  or  to  disparage  his 

GBANT'S  BANKEBS  AND    BANKING  00MPANIE8. 
Fourth  Edition.    By  C.  C.  M.  PLXJMPTBE. 

GEANT'S  TEEATISE  ON  THE  LAW  EELATINGh 
TO  BANKEES  AND  BANKENG  COMPANEES.  With  an 
Appendix  of  the  most  important  Statutes  in  force  relating 
thereto.  Pourth  Edition.  With  Supplement,  containing  the  Bills 
of  Exchange  and  Bills  of  Sale  Acts,  1882.  By  C.  C.  M.  Pltjmptre, 
of  the  Middle  Temple,  Esq.,  Barrister-at-Law.   8vo.   29«.  cloth. 

•»•  Tlie  Supplement  may  be  had  separately,  price  3s.  sewed. 

"  Eight  years  sufficed  to  exhaust  the  the   sterling  merits   which  have   ac- 

second  edition  of  this  valuable  and  quired  for  it  the  high  position  which  it 

standard   work,   we   need    only   now  holds  in  standard  legal  literature.   Mr. 

notice  the  improvements  which  have  Fisher  has   annotated  all.  the  recent 

been  made.   We  have  once  more  looked  cases." — Law  Times. 
through  the  work,  and  recognize  in  it 

FISHEB'S  LAW  OF  MOBTGAGE— Fourth  Edition. 

The  LAW  of  MOETGAGE  and  OTHEE  8ECUEITIES 

UPON   PEOPEETY.     By  William   Eichard   Fisheb,    of 

Lincoln's  Inn,  Esq.,  Barrister-at-Law.    Pourth  Edition.     1  vol. 

roy.  8vo.     525.  6d.  cloth. 

"  This  work  has  built  up  for  itself,  in  prove  most  useful  reading  for  the  stu*- 

the  experienced  opinion  of  the  prof  es-  dent,  botili  as  a  storehouse  of  inf  oima- 

sion,  a  very  high  reputation  for  careful-  tion  and  as  intdlectual  exercise." — 

ness,  accuracy  and  lucidity.    Thisrepu-  Law  Maaazine. 

tation  is  fully  maintained  in  the  present  "  We  nave  received  the  third  edition 

edition.    The  law   of   securities  upon  of  the  Law  of  Mort^^age,  by  William 

.property  is  confessedly  intricate,  and,  Bichard  Fisher,  Bamster-at-Law,  and 

probably,  as  the  author  justly  observes,  we  are  very  glad  to  find  that  vast  im- 

embraces  a  greater  variety  of  learning  provements  nave  be^i  made  in  the  plan 

than  any  other  single  branch  of  the  of  the  work,  which  is  due  to  the  inoor- 

English  law.    At  the  same  time,  an  poration  therein  of  what  Mr.  Fisher 

accurate  knowledge  of  it  is  essential  to  designed  and  executed  for  the  abortive 

every  practising  barrister,  and  of  daily  Digest   Commission.     In  its   present 

requirement  amongst  solicitors.    To  all  form,  embracing  as  it  does  all  the  sta- 

such  we  can  confidently  recommend  Mr.  tute  and  caselawto  the  present  time,  the 

Fisher's  work,  which  will,  moreover,  work  isone  of  great  value." — Law  Times. 


MESSRS.   BTJTTERWORTH,   7,   FLEET  STREET,   E.G.      13 

EDWARDS  AND  HAMILTON'S  LAW  OF  HUSBAND 
AND  WIFE. 

THE  LAW  OF  HUSBAND  AND  WIFE :  with  sepa- 
rate oliapters  upon  Marriage  Settlements,  and  tlie  Married 
Women's  Propei*ty  Act,  1882.  By  John  WiLLiAif  Edwards 
and  William  Frederick  Hamilton,  LL.D.,  Esquires,  of  the 
Middle  Temple,  Barristers-at-Law.  In  1  vol.  post  8vo.  16«. 
cloth.  1883 


BOYLE'S  PRECIS  OF  AN  ACTION  AT  COMMON  LAW. 

PEEOIS  of  an  ACTION  at  COMMON  LAW,  showing 
at  a  Qlanoe  the  Procedure  under  the  Judicature  Acts  and  Rules 
in  an  Action  in  the  Queen's  Bench,  Common  Pleas  and  Ex- 
chequer Divisions  of  the  High  Court  of  Justice.  By  Herbert 
E.  Boyle,  Solicitor.    8vo.  5«.  cloth.  1881 

preparing  for  the  Filial  Examiziation 
certainly  need  a  gruide  of  this  descriiH 
tion,  and  Mr.  Boyle  has  well  supplied 
fhatneed.  Indeed,  we  do  not  remember 
having  ever  before  seen  the  Tgngliah 
procedure  so  well  explained  withm  so 
brief  a  compass." — Irish  Law  Times. 

**  A  student  who  is  Ignorant  of  pro- 
cedure, and  desires  to  prepare  for  his 
Final  Examination,  will  do  well  to  pro- 
cure Mr.  Boyle's  work.*'— Xoto  Examina- 
tion Journal, 


"  In  this  little  manual,  "Mx.  Boyle  has 
succeeded  in  exhibiting  a  succinct  and 
lucid  outline  of  all  the  ordinary  pro- 
ceedings in  actions  goyemed  by  the 
practice,  under  the  English  Judicature 
Acts  and  Orders,  of  what  used  to  be 
called  the  common  law  courts.  Taking 
the  various  steps  of  that  procedure  in 
their  natural  order,  he  summarises  the 
orders  of  court  relating  to  each,  arrang- 
ing them  imder  distinct  headings,  and 
referring  to  authorities  upon  their  con- 
Btmction   and  application.     Students 


BEDFORD'S     FINAL     EXAMINATION     OXTTDE     TO 
PROBATE  AND  DIYOBCE.— 2nd  Edition. 

THE  FINAL  EXAMINATION  GUIDE  to  the  LAW 
of  PEOBATE  and  DIVOEOE :  oontaimng  a  Digest  of  Final 
Examination  Questions  with  the  Answers.  By  E.  H.  Bedfobd, 
Solicitor,Temple,  Author  of  the  *  *  Final  Examination  Quide  to  the 
I^actice  of  the  Supreme  Court  of  Judicature."  In  1  vol.  post 
8vo.  6«.  cloth. 


BEDFORD'S  FINAL  EXAMINATION  GXTTDE. 

THE  FINAL  EXAMINATION  GUIDE  TO  THE 
PBAOTIOB  of  the  SUPREME  COUET  of  JUDICATUEB, 
containing  a  Digest  of  the  Final  Examination  Questions,  with 
many  New  Ones,  with  the  Answers,  imder  the  Supreme  Court  of 
Judicature  Act.  By  Edwakd  Henslowb  Bedfobd,  Solicitor, 
Temple.    In  1  toI.  8to.  7«.  6c?.  cloth.  1875 
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LEWIS'S  INTRODUCTION  TO  CONVEYANCING. 

PEINCIPLES  OF  CONYEYANCINa  EXPLAINED 
and  ILLUSTRATED  by  CONCISE  PRECEDENTS.  With  an 
Appendix  on  the  Effect  of  the  Transfer  of  Land  Act  in  Modifying* 
and  Shortening  Conveyances.  By  Hubert  Lewis,  B.A.,  late 
Scholar  of  Emmanuel  College,  Cambridge,  of  the  Middle  Temple, 
Banister-at-Law.     8vo.  18«.  cloth.  1863 


"By  the  dfligent  and  painstakixig 
student  who  has  duly*  mast^?ed  the  law 
of  property,  this  work  will  undoubtedly 
be  hailed  as  a  very  oomprehaudve  ex- 
ponent of  the  Fnuciples  of  Convey- 
andxig." — Leguleianf  or  Articled  Clerkt^ 
Magazine. 

"Mr.  Leimhas  OQutribiitedaTaluable 


aid  to  the  law  student.  He  has  con- 
densed the  Fractioe  of  Conyeyancmg: 
into  a  shape  that  will  facilitate  its  re- 
tention on  the  memory,  and  his  F3re- 
cedents  are  usefully  arranged  as  a  series 
of  progressiTB  lessons,  whidi  may  be 
either  used  as  illustrations  otr  exerdses." 
Law  Times. 


PHTLLIBiOBE'S  INTERNATIONAL  LAW.-^rd  edit. 

Vol.  I.  Bvo.  24*.  cloth;  Vol.  IL  26«.  cloth. 

COMMENTAEIES  ON  INTERNATIONAL  LAW. 
By  the  Right  Hon.  Sir  Robert  Phillimore,  Knt.,  P.C,  Judge 
in  the  Probate,  Matrimonial,  Divorce  and  Admiralty  Division  of 
the  High  Court  of  Justice.  1879 

%•   Vol.   Ill.y  second  edition  {1876),  price  SSs.;   Vol.  TV.,  second  edition  (1874), 
price  Sis.  cloth,  may  be  had  separately  to  comply  sets. 

Extract  from  Pamphlet  on  "American  Neutrality,**  by  Gbo£OB  Bsmis  {Boston,  U.S.). 
— "  Sir  Robert  I^iillimore,  the  present  Queen's  Adrocate,  and  author  of  the  most 
comprehensiye  and  systematio  'Commentaries  on  International  Law*  that  England 
has  x>roduced." 


"  The  authority  of  this  work  is  admit- 
tedly great,  and  the  learning  and  ability 
displayed  in  its  prex>aration  hare  been 
recognized  by  writers  on  public  law  both 
on  the  Continent  of  Europe  and  in  the 
United  States.  With  this  necessarily 
imperfect  sketch  we  must  conclude  our 
notice  of  the  first  rolume  of  a  work 
which  forms  an  important  contribution 
to  the  literature  of  public  law.  The 
book  is  of  great  utilit;^,  and  one  which 
should  find  a  place  in  the  library  of 
every  dvflian." — Law  Magazine. 

"  It  is  the  most  comi>lete  repository  of 
matters  bearing  upon  international  law 
that  we  have  in  the  language.  We  need 
not  repeat  the  commendations  of  the 
text  its^  as  a  treatise  or  series  of 
treatises  which  this  journal  expressed 
upon  ^e  appearance  of  the  two  first 
volumes.  Ine  reputation  of  the  Author 
is  too  well  estalmshed  and  too  widely 
known.  We  content  ourselves  with  tes- 
tifying to  the  fulness  and  thoroughness 
of  the  work  as  a  compilation  after  an 
inspection  of  the  three  volumes.  (2nd 
edition)."— Boston  {United  States)  DaUy 
Advertiser. 

"  Sir  Robert  Fhillimore  may  well  be 
proud  of  this  work  as  a  lasting  record 
of  his  ability,  learning  and  his  industry. 


Having  read  the  work  carefully  and 
criticafly,  we  are  able  to  highly  recom- 
mend it." — Law  Journal. 

**The  second  edition  of  Sir  Robert 
Fhillimore's  Commentaries  contains  a 
considerable  amount  of  valuable  addi- 
tional matter,  bearing  more  especially 
on  questions  of  international  law  raised 
by  the  wars  and  contentions  that  have 
broken  out  in  the  world  since  the  pub- 
lication of  the  first  edition.  l^Aving 
upon  a  former  occasion  discussed  at 
some  lengtii  the  general  principles  and 
execution  of  this  important  work,  we 
now  proi)08e  to  confine  ourselves  to  a 
brief  examination  of  a  single  question, 
on  whidi  Sir  Robert  Fhulimore  may 
-  justiy  be  regarded  as  the  latest  autho- 
rity and  as  tiie  champion  of  the  princi- 
ples of  maritime  law,  which,  down  to  a 
recent  period,  were  maintained  by  l^is 
coimtry,  and  which  were  at  one  time 
accepted  without  question  b^  the  mari- 
time powers.  Sir  Robert  Fhillimore  has 
examined  with  his  usual  learning,  and 
estaUished  without  the  possibilrty  ol 
doubt,  the  history  of  the  aoctrine  '  ftree 
ships,  free  goods,'  and  its  opposite,  in 
the  third  volume  of  his  *Canmien- 
taries*  (p.  VXty^—Edinhirgh  Beview,  No, 
296,  October,  1876. 
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TJXDE&HILL'S  SETTLED  LAND  ACT,   1882. 

THE  SETTLED  LAND  ACT,  1882 ;  with  an  Introduc- 
tion and  Notes,  and  Concise  Precedents  of  Conveyancing  and 
Cliancery  Documents  required  under  the  Act.  *By  Abthxtb 
TJndebhill,  M.A.»  LL.D.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Author  of  **  A  Concise  Treatise  on  Private  Trusts,'*  **A  Manual 
of  Chancery  Procedure,"  &c.  Assisted  by  Ralph  Hawtrey 
Deane,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  Post  8vo. 
8a.  cloth.  1882 

XTNDEBHILL'S  GHANGEBY  PB0GEDX7BE. 

A  PEACTIOAL  and  CONCISE  MANUAL  of  the  PEO- 
CEDURE  of  the  CHANCERY  DIVISION  of  the  HiaH  COURT 
of  JUSTICE,  both  in  Actions  and  Matters.  By  Abthtjr  Under- 
HILL,  LL.D.,  of  Lincoln's  Inn,  Barrister-at-Law.  1  vol.  post 
8vo.,  10«.  6d.  cloth.  1881 

"We  would  advise  its  i)erasal  by  all       necessary  information  respecting  the 


peculiar  practice  in  the  Chancery  Divi- 
sion.   The  work  cannot  fail  to  be  of 


^reat  service  to  the  student,  especially 
if  he  aspires  for  Honors,  and  he  will 
find  it  a  complete  work  to  his  purpose, 
while  to  the  practitioner  such  accurate 
information  as  is  conveyed  in  its  pages 
can  hardly  fail  to  be  of  service ;  and, 
like  its  companions,  the  now  well-known 
'Underbill's  Torts,*  and  'Underbill's 
Trustees,'  the  volume  will  meet  with  a 
ready  sale."— G^»on'»  Final, 


students  and  young  practitioners." — 
Justice  of  the  Peace. 

**  Mr.  Underbill  has  produced  wiliiin 
small  compass  a  very  useful  work  on 
Chancery  Practice.'*  —  Law  StudenUf 
Journal. 

"  This  most  excellent  treatise  on 
Chancery  Practice  supplies  a  long  exist- 
ing want.  Within  a  comparatively 
small  space  Mr.  Underbill,  in  bis  usual 
dear,  emphatic  and  intelligent  manner, 
has  supplied  the  student  with  all  the 

XTNDEitHILL'S  LAW  OF  TOUTS.— Third  Edition. 

A  SUMMAEY  OF  THE  LAW  OF  TOETS,  OE 
WEONQS  INDEPENDENT  OF  OONTEACT,  including  the 
Employers'  Liability  Act,  1880.  By  Abthub  Undbbhill,  LL.D. , 
of  Lincoln's  Inn,  Esq.,  Barrister-at-Law;  assisted  by  G.  C.  M. 
I^UMPTEE,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Third  Edition.    Post  8vo.  8«.  cloth.  1881 

"  He  has  set  forth  the  elements  of  the  "  The  plan  is  a  good  one  and  has  been 

law  with  deamess  cmd  accuracy.  The  honestly  carried  out,  and  a  good  index 
little  work  of  Mx.  Underbill  is  inexi>en-  facilitates  reference  to  the  contents  of 
sive  and  may  be  relied  on." — LawTimes.       the  book." — Justice  of  the  Feace. 

UNBEBHILL'S   LAW  OF  TRUSTS  AND  TRUSTEES. 

A  CONCISE  MANUAL  OF  THE  LAW  RELATING  TO 
PRIVATE  TRUSTS  AND  TRUSTEES.  By  Abthub  Undbb- 
hill, M.A.,  of  Lincoln's  Inn  and  the  Chancery  Bar,  Barrister- 
at-Law.    Post  8vo.    8«.  cloth.  1878 

"The  author  so  treats  bis  sabjects       the  model  of  Sir  Fit^james  Stephen's 
that  it  will  not  be  found  a  difficult       *  Digest  of  the  Criminal  Law  and  Law 


matter  for  a  person  of  ordinary  intel- 
ligtmce  to  retam  the  matter  therein  con- 
tained, whicb  must  be  oonstantljr  ne- 
cessary, not  only  to  the  professional 
man,  but  also  for  all  those  who  may  have 
taken  \rpao,  themselves  the  responsibili- 
ties of  a  trustee." — Justice  of  ike  Peace. 
"  We  recently  published  a  short  re- 
view or  notice  of  Mr.  A.  F.  Leach's 
<  Digest  of  the  Law  of  Probate  Duty*' 
and  remarked  that  it  was  ftemed  alter 


of  Evidence  from  the  Indian  Acts,'  and 
which  has  been  followed  by  Mr.  Pollock 
in  bis  '  Digest  of  the  Law  of  Partner- 
ship.' Mr.  Underbill  has,  in  the  above- 
named  volume,  performed  a  similar  tadc 
in  relation  to  uie  *  Law  of  Trusts.'  In 
sevent^-siz  articles  he  has  summarised 
the  prrndples  of  the '  Law  of  Trusts'  as 
distmcHy  and  accurately  as  the  subject 
will  adxnit.  and  has  supplemented  the 
articles  wituillustrationa.''  LatoJourwA. 
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8CBIVEN  ON  OOPYHOLDS.— 6th  Edit.,  by  Brown. 

A  TEEATISB  on  the  LAW  of  COPYHOLDS  and  of 
the  other  TENUEES  (Customary  and  Freehold)  of  LAN'DS 
within  Manors,  with  the  Law  of  Manors  and  Manorial  Customs 
generally,  and  the  Rules  of  Evidence  applioable  thereto,  in- 
eluding  the  Law  of  Commons  or  Waste  Lands,  and  also  the 
Jurisdiction  of  the  various  Manorial  Courts.  By  John  Sokiven'. 
The  Sixth  Edition,  thoroughly  revised,  re-arranged,  and  brou^lit 
down  to  the  present  time,  by  Abghibald  Bbown,  Esq.,  of  tJie 
Middle  Temple,  Barrister-at-Law,  B.C.L.,  &c..  Editor  of  "  BaLn- 
bridge  on  the  Law  of  Mines."    1  vol.  roy.  8vo.  30a.  cloth.      1882 

BAXNBBIDOE    ON   MINES.-4th  Edit.,  by  Archibald 
Brown. 

A  TEEATISE  on  the  LAW  of  MINES  and  MINEEALS. 

By  William  Bainbredge,  Esq.,  F.O.S.,  of  the  Inner  Temple, 
Barrister-at-Law.  Fourth  Edition.  By  Aechibald  Brown, 
M.A.  Edin.  and  Oxon,  of  the  Middle  Temple,  Barrister-at-Law. 
This  Work  has  been  whoUy  re-cast,  and  m  the  greater  part  re- 
written. It  contains,  also,  several  chapters  of  entirely  new 
matter,  which  have  obtained  at  the  present  day  great  Mining 

importance.     Svo.  458.  cloth.  1878 

"  This  work  mtist  be  already  familiar  which  has  for  so  long  a  x)eriod  occupied 

to  all  readers  whose  practice  brings  the  position  of  the  standard  work  on 

them  in  any  manner  in  connection  with  this  miportant  subject.  Those  only  who, 

mines  or  mining,  and  they  well  know  by  the  nature  of  their  practice,  ha-ve 


nature  oi  tneur  practice,  na-ve 
its  value.    We  caii  only  say  of  this  new       learned  to  lean  upon  Mi.  Bainbiidge 

solid  staff,  can  appreciate  the 
of  its  predecessors." — Law  Times  on       deep  research,  the  admirable  method, 

id    ■  ■' 


edition  that  it  is  in  all  respects  worthy  as  on  a  soiia  staff,  can  appn 
of  its  predecessors." — Law  Times  on  deep  research,  the  admirable 
^rd  edit.  and  the  graceful  style  of  this  model 


It  would  be  entirely  superfluous  to       treatise..''— Za«o  Journal  on  9rd  edit. 
attempt  a  general  review  of  a  work 

ADAMS'S  LAW  OF  TRADE-llABES. 

A  TEEATISE  ON  THE  LAW  OF  TEADE-MAEKS; 

with  the  Trade-Marks  Eegulation  Act,  1875,  and  the  Lord 
Chancellor's  Enles.  By  F.  M.  Adams,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    8vo.  7«.  6d.  cloth.  1876 

NASMITH'S  INSTITUTES  OF  ENGLISH  LAW. 

THE  INSTITUTES  OF  ENGLISH    LAW.— Part  1, 

English  Public  Law.    Part  2,  English  Private  Law  (in  2  vols.). 

Pa^  3,  Evidence  and  the  Measure  of  Damages.    By  David 

Nasmith,  LL.B.,  of  the  Middle  Temple,  Barrister-at-Law, 

Author  of  the  Chronometrical  Chart  of  the  History  of  England, 

&c.    In  4  vols,  post  8vo.  30«.  cloth.  1873—1879 

*^*  The  above  may  be  had  separately  to  complete  sets  at  the  foUowvng 

prices  :—Fart  1,  10«.  cloth.    Fart  2,  20«.  cloth.    Fart  3,  10*.  cloth. 

"  Mj.  Nasmith  has  evidently  exi>ended  it,  the  bulk  of  his  Treatise,  which  Ib  con- 

much  labour  emd  core  in  the  oominlation  fined  to  a  concise  exi>osition  of  the  ezist- 

and  arrangement  of  the  present  work,  inglaw,  appearstomerittheitraiseof  ao^ 

and  so  far  as  we  hare  been  able  to  test  curacy  ana  deameas." — Law  MofforiM, 
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SIB     T.    EBSKINE     MAY'S     PABLIAUENTABT 
PBACTICE.— Ninth  Edition. 

A  TBEATISE  ON  THE  LAW,  PEIVILEGES, 
PBOOEEDINaS  AND  USAGE  OF  PARLIAMENT.  By  Sir 
Thomas  Eeskine  May,  D.O.L.,  K.O.B.,  Clerk  of  the  House  of 
Commons  and  Bencher  of  the  Middle  Temple.  Nintii  Edition, 
Beyised  and  Enlarged.    8yo.    488.  cloth.*  1883 

CoNTBNTS :  Book  I.  Constitution^  Powers  and  Privil^es  of  Parliament. — Book  IE. 
Practioe  and  Proceedings  in  Parliament. — ^Book  m.  llie  Manner  of  passing  Pxiyate 
Bills,  with  the  Standing  Orders  in  both  Houses,  and  the  most  recent  Pteoedents. 

*'  A  work,  which  has  risen  from  the       ment." — Solieiiors^  JounuU. 


position  of  a  text  book  into  that  of  an 
authority,  would  seem  to  a  considerable 
extent  to  have  jMissed  out  of  the  range 
of  criticiBm.  It  is  quite  unnecessary  to 
point  out  the  excdlent  arran^pement, 
accuracy  and  com^eteness  whidi  long 
ago  rendered  Sir  T.  E.  May's  treatise 
the  standard  work  on  the  law  of  Parlia- 


"  We  need  make  no  comment  upon. 
the  value  of  the  work.  It  is  an  accepted 
authority  and  is  undeniably  the  law  of 
Parliament.  It  has  been  brought  up  to 
the  latest  date,  and  should  be  in  the 
hands  of  every  one  engaged  in  Parlia- 
mentary life,  whether  as  a  lawyer  or  as 
a  senator.*'— Zaio  Times, 


FTTLTON'S  Manual  of  CONSTITUTIONAL  HISTOBY. 

A  MANUAL  OF  CONSTITUTIONAL  HISTOEY, 
founded  on  the  Works  of  Hallam,  Creasy,  May  and  Broom: 
comprising  all  the  Fundamental  Principles  and  the  Leading 
Cases  in  Constitutional  Law.  By  Forrest  Fulton,  Esq., 
LL.D.,  BA.,  University  of  London,  and  of  the  Middle  Temple, 
Barrister-at-Law.    Post  8vo.  7«.  6d,  cloth.  1875 


TTJDOB'S  LEADING  CASES  ON  BEAL  PBOPEBTY.- 

Tliird  Edition. 

A  SELECTION  of  LEADING  OASES  on  the  LAW 
relating  to  BEAL  PEOPEETY,  CONVEYANCING,  and  the 
CONSTEUCTION  of  WILLS  and  DEEDS ;  with  Notes.  By 
Owen  Davies  Ttjdor,  Esq.,  of  the  Middle  Temple,  Barrister- 
at-Law,  Author  of  "Leading  Cases  in  Equity."  Third  Edition. 
1  thick  vol.  royal  8vo.     2?.  128.  6d.  cloth.  1879 

"The  work  before  us  comprises  a 
digest  of  decisions  which,  if  not  exhaus- 
tive of  all  the  principles  of  our  real 
JVKypestby  code,  wul  at  least  be  found  to 
eave  nothmg  untouched  or  unelabo- 
rated  xmder  the  numerous  legal  doc- 
trines to  which  the  cases  severally  relate. 
To  Mr.  Tudor's  treatment  of  all  these 
subjects,  so  complicated  and  so  varied, 
we  accord  our  entire  commendation. 
There  are  no  omissions  of  anv  important 
cases  relative  to  the  various  branches  of 
the  law  comprised  in  the  work,  nor  are 
there  any  omissions  or  defects  in  his 
statement  of  the  law  itself  applicable 
to  tiie  cases  discussed  by  him.  We  cor- 
dially recommend  the  work  to  the  prac- 
titioner and  student  alike,  but  especially 


to  the  former." — SoUcUort^  Journal  and 
BM>orter. 

**Jii  this  new  edition,  Mr.  Tudor  has 
carefully  revised  his  notes  in  accordance 
with  subsequent  decisions  that  have 
modified  or  extended  the  law  as  pre- 
viously expounded.  This  and  the  other 
volumes  of  Mr.  Tudor  are  almost  a  law 
library  in  themselves,  and  we  are  8ati»- 
fled  that  the  student  would  learn  more 
law  from  the  careful  reading  of  tiiem, 
than  he  would  acquire  from  double  the 
time  given  to  the  elaborate  treatises 
which  learned  professors  recommend 
the  student  to  peruse,  with  entire  f  or- 
getfulness  that  time  and  brains  are 
Bmited,  and  that  to  do  what  they  advise 
would  be  the  workofalife."—Xato7ttn««. 
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UOSELY'S  ABTICLEB  OLEBKS'  HANDY  BOOK. — ^y 

Bedford. 

MOSELyS  PEAOnCAL  HANDY-BOOK  OF  EliE- 
MENTABY  LAW,  designed  for  the  Use  of  ARTIOXiED 
CliERKS,  with  a  Course  of  Study,  and  Hints  on  Beading  for 
the  Intermediate  and  Final  Examinations.  Second  Edition, 
by  Edwabd  Henslowib  Bedford,  Solicitor.  Post  8yo.,  8«.  6d. 
cloth.  •     1878 


« This  book  cannot  be  too  strongly 
reoommended  to  every  one  who  con- 
templates beooming  a  solicitor." — Law 
Examination  Journal. 

"Mr.  E.  H.  Bedford,  indefatigrable 
in  his  labours  on  behalf  of  the  articled 
derk,  has  sapervised  a  new  edition  of 
Mosely's  Handy  Book  of  Elonentaxy 


Law.  It  will  certainly  not  be  Uie  fault 
of  eitiier  author  or  editcnr  if  the  years 
spent  under  articles  are  not  well  spent, 
and  if  the  work  required  to  lay  a  sound 
foundation  of  lesal  knowledge  is  not 
done  with  that  *  Knowledge'  of  -whidi 
they  so  emphatically  declue  the 
sity." — Law  Magasine, 


CXTTLEB  &  GBIFFIN'S  INDIAN  GBIMINAL  liAW. 

AN  ANALYSIS  OF  THE  INDIAN  PENAL  CODE, 
including  the  INDIAN  PENAL  CODE  AMENDMENT  ACT, 
1870.  By  JoHNT  CuTLEE,  B.A.,  of  Lincoln's  Inn,  Barrister-at- 
Law,  Professor  of  English  Law  and  Jurisprudence,  and  Professor 
of  Indian  Jurisprudence  at  King's  College,  London,  and  Edmtjni> 
PxjiiLEa  Griffin,  B.A.,  of  Lincoln's  Lin,  Barrister-at-La-w. 
8vo.  6«.  cloth.  1S7I 


HOUSE'S  CONVEYANCEB,  with  ST7PPLEMENT,  1871. 

Third  Edition. 

The  PRACTICAL  CONVEYANCER,  giving,  in  a  mode 
combining  facility  of  reference  with  general  utility,  upwards  of 
Four  Hundred  Precedents  of  Conveyances,  Mortgages  and 
Leases,  Settlements,  and  Miscellaneous  Forms,  with  (not  in 
previous  Editions)  the  Law  and  numerous  Outline  Forms  and 
Clauses  of  Wills  and  Abstracts  of  Statutes  affecting  Beal  Pro- 
perty,  Conveyancing  Memoranda,  &c.  By  Bolla  Bouse,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "  The  Prac- 
tical Man,"  &c.  Third  Edition,  greatly  enlarged.  With  a 
Supplement,  giving  Abstracts  of  the  Statutory  Provisions 
afPecting  the  Practice  in  Conveyancing,  to  the  end  of  18"  0;  and 
the  requisite  Alterations  in  Forms,  witii  some  new  Forms ;  and 
including  a  full  Abstract  in  numbered  Clauses  of  the  Stamp 
Act,  1870.     2  vols.  8vo.  30«.  cloth;  388.  calf.  1871 

\*  T?ie  Supplement  may  be  had  separately^  price  la,  6d,  sewed. 


**  The  best  test  of  the  value  of  a  book 
written  professedly  for  practical  men  is 
the  practical  one  of  the  number  of  edi- 
tions through  which  it  passes.  The  fact 
that  this  well-known  work  has  now 


reached  its  third  shows  that  it  is  con- 
sidered hj  those  for  whose  oonvenienoe 
it  was  written  to  fulfil  its  purpose  well." 
— Law  Magasine. 
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CXTTLEB'S  LAW  OF  NATUILALIZATION. 

THE  LAW  OF  NATUEALIZATION  as  Amended 
by  the  Act  of  1870.  By  Joknt  Cutler,  B.A.,  of  Lincoln's  Lin, 
Barrister-at-Law,  Editor  of  "Powell's  Law  of  Evidence,"  &c. 
12mo.  3«.  6d,  cloth.  1871 


**  Professor  Cutler^s  book  is  a  useful 
summary  of  fhe  law  and  of  the  changes 
which  h%ye  been  made  in  it.    The  act 


is  given  in  full  with  a  useful  index."- 
Law  Magazine. 


COOTE'S  ADMLRALTY  PBACTIGE.--fiecond  Edition. 

THE  PEACTICE  OF  THE  HIGH  COUET 
OP  ADMIBALTY  OF  ENGLAND :  also  the  Practice  of  the 
Judicial  Committee  of  Her  Majesty's  Most  Honourable  Privy 
Council  in  Admiralty  Appeals,  with  Forms  and  Bills  of  Costs. 
By  HJENRY  Charles  Coote,  F.S.A.,  one  of  the  Examiners  of  the 
High  Court  of  Admiralty,  Author  of  "Tbe  Practice  of  the  Court 
of  Probate,"  &c.  Second  Edition,  almost  entirely  re- written; 
and  with  a  SUPPLEMENT  containing  the  County  Cov/rt  Practice 
in  Admiralty i  the  Act,  Eules,  Orders,  &c.     8vo.  16«.  cloth.     1869 


THE  LAW  EXAMINATION  JOURNAL. 

THE  LAW  EXAMINATION  JOURNAL.  Edited  by 
Herbert  Newman  Mozley,  M.A.,  Fellow  of  King's  College, 
Cambridge ;  and  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
(Published  every  Legal  Sittings.) 

No.  68.  Hilary,  1884.  Contents:— 1.  Honors  Examination,  November,  1883: 
Questions  and  jAjoswers.  2.  Final  Examination,  January,  1884;  Questions  and 
Answers.  8.  Intermediate  Examination,  January,  1884 ;  Questions  and  Answers, 
&c.,  &e. 

Price  Is.  each  Number,  by  post  la.  Id.    No8.  84  <ft  86  {double  nun^er),  price  2a., 

by  post  28.  2d. 

*«*  AU  back  numberay  commencing  with  No.  I.,  may  be  had. 


%•  Oopiea  of  Vol.  /.,  containing  Noa.  1  to  14,  with  full  Indexea  and  Tables  of  Gaaea 
Cited,  may  now  be  had,  price  169.  bound  in  cloth. 

Vol.  II.,  containing  Noa.  16  to  28,  toith  Index,  price  in  doth,  16*. 

Vol.  III.,  containing  Noa.  29to4J6,  price  ISa.  6d.  cloth. 

The  Indexea  to  Vols.  II.  and  III.  may  be  had  aeparately  to  complete  copiea  for  binding, 
price  6d.  each  aewed. 
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OBTOLAN'S  BOIIAN  LAW,  Translated  by  PBIG 
and  NASMITH. 

THE  HI8T0EY  OF  EOMAN  LAW,  from  the  Text  of 
Ortolan's  Histoire  de  la  Legislation  Bomaine  et  G6n§raHBatioii  du 
Droit  (edition  of  1870).  Translated,  -with  the  Author's  permiasiony 
and  Sirpplemented  by  a  Chronomelrical  Chart  of  Boman  History. 

a  I.  T.  Peichabd,  Esq.,  F.S.S.,  and  Davtd  Nasmith,  Ssq., 
.D.,  Barristers-at-Law.    8vo.  28«.  cloth.  1871 

**  We  know  of  no  work,  whidi,  in  oar  translation  before  us,  it  is  ^on^li  to 
opinian,  exhibits  so  perfect  a  model  of  say,  that  it  is  a  faithful  representation 
what  a  text-book  ought  to  be.    Of  the       of  the  original."— Zato  Magatine, 


KELLY'S  COmrEYANCIKG  DBAFTSIIAN.— 2nd  Edit. 

THE  DEAFT8MAN:  containing  a  Collection  of  Concise 
Precedents  and  Forms  in  Conveyancing;  "with  Introductory 
Observations  and  Practical  Notes.  By  James  H.  Ket.t.y. 
Second  Edition.    Post  8vo.  12«.  6<i.  cloth.  1881 


"Mr.  KellVs  object  is  to  give  a  few 
precedents  of  each  of  those  instroments 
whidi  axe  most  commonly  required  in  a 
solicitor's  office,  and  for  whidi  prece- 
dents axe  not  always  to  be  met  with  in 
the  ordinary  books  on  convesrancing. 
The  idea  is  a  good  one,  and  the  prece- 
dents contained  in  the  book  are,  fsenssr- 
ally  speakinff ,  of  the  character  contem- 
plated by  the  author's  design.  We 
nave  be^  f ayourably  impreaaed  with 
a  perusal  of  several  of  the  jnreoedents 
in  this  book,  and  practitioners  who 
have  already  adopted  foams  of  their 


own  will  probably  jQnd  it  advantageous 
to  collate  them  with  those  given  by  Mr. 
Kellv.  Each  set  of  precedents  is  pre- 
faced by  a  few  terse  and  practical  ob- 
servations."— Solicitor t?  Jourrud. 

"  Sudi  statements  of  law  and  facts  as 
are  contained  in  the  work  are  accurate." 
— Law  Journal. 

**  It  contains  matter  not  found  in  the 
more  ambitious  works  on  conveyancing, 
and  we  venture  to  think  that  the  student 
will  find  it  a  useful  supplement  to  his 
reading  on  the  subject  of  conveyano- 
ing." — Law  EaeamhtaHoH  Journal, 


BEDMAN  ON  ABBITBATIONS  AND  AWABBS. 

A  CONCISE  TEEATISE  on  the  LAW  OF  ABBI- 
TBATIONS and  AWABDS ;  with  an  Appendix  of  Precedents 
and  Statutes.  By  Joseph  Hawobth  Bedman,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law,  Author  of  "A  Treatise  on  the 
Law  of  Bailway  Companies  as  Carriers."    8vo.  12«.  cloth.    1872 

work  will  be  useful.  The  precedents 
of  awards  are  clearly  and  condsdy 
drawn.  The  arrangement  of  diapters 
is  conveniently  managed.  The  law  is 
dearly  stated,  and,  so  far  as  we  can 
judge,  all  the  impcniant  cases  bearing 
directly  on  the  subject  are  siven,  while 
the  index  appears  reasonaUy  copious. 
These  facts,  combined  with  the  amaU- 
ness  of  the  volume,  ought  to  make  the 
book  a  success."— Zoto  Journal. 


«  The  arrangement  is  good,  the  style 
dear,  and  the  work  exhaustive.  Tbere 
is  a  useful  api)endix  of  precedents  and 
statutes,  and  a  very  gooQ  index."— Xrow 
Times. 

"  Thisislikdy  to  prove  a  useful  book 
in  practice.  All  the  ordinary  law  on 
the  subjcK^  is  given  shortly  and  in  a 
convenient  and  accessible  form,  and 
the  index  is  a  good  aae."  —Solieitort^ 
Journal. 

"We  have  no  doubt  but  that  the 


MESSRS.   BUTTBRWORTH,   7,   PLEET  STREET,   B.C.         21 


BEDMAN'S    BEFEBENGES    UNDEB    THE   JT7DICA- 
TUBE  ACTS. 

The  LAW  and  PEACTICB  of  EEFEEENOES  under  the 
JXJDIOATURE  ACTS,  with  an  Appendix  of  Orders  and  Forms; 
being  a  Supplement  to  **The  Law  of  Arbitrations  and  Awards." 
By  J.  H.  Redman,  of  the  Middle  Temple,  Esquire,  Barrister-at- 
Law.    8yo.  2a.  cloth.  1881 


OLIFFOBD   &   STEPHENS' 
1873. 


BEEEBEES'   PBACTICE, 


THE  PEACTICE  OF  THE  COUET  OF  EEFEEEES 
on  PRIVATE  BHjLS  IN  PARLIAMENT;  with  Eepjorts  of 
Cases  as  to  the  Locus  Standi  of  Petitioners  decided  during  the 
Sessions  1867—72.  By  Frederick  Clifford,  of  the  mddle 
Temple,  and  Pembrose  S.  Stephens,  of  Lincoln's  Inn,  Esqs., 
Bamsters-at-Law.    2  yols.  royal  8to.  3^.  IO0.  cloth. 


In  continuatUm  of  the  abovey  Boy,  Sw.,  aewed^ 

Vol.  I.  Part  I.,  31*.  6rf. ;  Part  IE.,  16*.:  Vol.  IE.  Part  I.,  12».  M. ; 
Part  n.,  12«.  ^. ;  Part  HI.,  12».  6rf.;  Part  IV.,  16».:  and  Vol.  III. 
Part  I.,  16«. ;  Part  II.,  16«. ;  Part  IH,  lbs. 

OASES  DECIDED  DUEING  THE  SESSIONS  1873 
to  1883,  by  the  COURT  OF  REFEREES  on  PRIVATE  BILLS 
in  PARLLAMENT.  By  Frederick:  Clifford  and  A.  G. 
RiCKARDS,  Esqs.,  Barristers-at-Law. 


"These  Reports  are  a  contmiianoe 
of  the  series  of  *  Clifford  and  Stephens' 
Reports,'  whidi  began  in  1867,  and  seem 
to  be  marked  by  the  same  care  and 
accuracy  which  have  made  these  Re- 
ports a  standard  for  r^erence  and 
quotation  by  practitionera  and  the 
Court  itself  ."—2^m<». 


"The  book  is  really  a  very  useful 
one,  and  mil  doubtless  commend  itself 
to  Parliamentary  practitioners." — Law 
Times. 

"The  Reports  themselres  are  venr 
well  done.  To  parliamentary  practt* 
tioners  the  work  cannot  fail  to  be  of 
Tery  great  value." — SoUeUortf  JowmaL 


SATJNDEBS'  LAW  OF  NEGLIGENCE. 

A  TEEATISE  on  the  LAWawHcable  toNEGLIGENCE. 
By  Thomas  W.  Saunders,  Esq.,  JBarrister-at-Law,  Eecorder  of 
Bath.     1  vol.  post  8vo.  9«.  cloth.  1871 

"  We  find  very  considerable  diligence 
displayed.    The  references  to  the  cases 


"  The  book  is  admirable ;  while  small 
in  bulk,  it  contains  everything  that  is 
necessary,  and  its  arrangement  is  sudi 
that  one  can  readily  refer  to  it.  Amongst 
those  those  who  have  done  a  good  ser- 
vice Mr.  Saunders  wiU  find  a  place." — 
Law  Magazine. 


are  given  much  more  fully,  and  on  a 
more  rational  system  than  is  common 
with  textbook  writers.  He  has  a  good 
index." — Solicitor^  Journal. 
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LAW  WORKS  PUBLISHED   BY 


DIXON'S  LAW  OF  PABTNEBSHIP. 

A  TEEATISE  ON  THE  LAW  OF  PARTNERSHIP. 
By  J.  Dixon,  of  lincoln's  Inn,  Esq.,  Barrister-at-Law,  Editor 
of  *  *  Lush's  Common  Law  Practice. "    1  vol.  8vo.  22«.  cloth.     1 866 


**  He  has  evidently  bestowed  upon  this 
book  the  same  oonfidentioiis  labour  and 
painstaking  industry  for  which  we  had 
to  compliment  him  some  months  since, 
when  reviewing  his  edition  of  *  Lush's 
Practioe  of  the  superior  Courts  of  Law,* 
and,  as  a  result,  he  has  produced  a 
clearly  written  and  well  arranged  ma- 
nual upon  one  of  the  most  important 
branches  of  our  mercantile  law."— Z/aur 
Journal. 

"  Mr.  Lindlejr's  view  of  the  subject  is 


that  of  a  philosophical  lawyer.  IWr. 
Dixon's  is  purely  and  exclusively  prao- 
tical  from  begmning  to  end.  AVe 
imagine  that  very  few  questions  are 
likdLy  to  come  before  the  practitioxier 
whim  Mr.  Dixon's  book  will  not  be 
found  to  solve.  We  have  only  to  a,dd, 
that  the  value  of  the  book  is  very 
materially  increased  by  an  exoeUent 
marginal  summary  and  a  very  copious 
index." — Law  Magcuiine  and  Review, 


MICHAEL  &  WILL'S  GAS  AND  WATER 
Second  Edition. 

THE   LAW  EELATING  TO  GAS  AND  WATEE: 

comprising  the  Eights  and  Duties,  as  well  of  Local  Authorities 
as  of  Private  Companies  in  regard  thereto,  and  including  all 
Legislation  to  the  close  of  the  last  Session  of  Parliament.  Second 
Edition.  By  W.  H.  Michael  and  J.  Shibess  Will,  of  the 
Middle  Temple,  Esqs.jBarristers-at-Law.  8vo.  25«.  cloth.    1877 

had  been  executed  with  care,  skill  and 
ability.  This  edition  is  a  decided  im- 
provement on  the  first,  and  therefore 
we  need  add  nothing  now.  It  is  a  work 
which  has  probably  found  its  way  into 
the  hands  of  all  interested  in  the  prac- 
tical application  of  the  Acts  of  Parlia- 
ment relating  to  gas  and  water  supply." 
— Law  Times, 


"The  Law  of  Gas  and  Water,  by 
Messrs.  Michael  and  Will,  has  reached 
a  second  edition,  and  the  authors  tell 
us  that  they  have  not  only  brought  the 
law  down  to  the  present  time  but  they 
havere-written  a  considerable  portion  of 
the  text,  particularly  with  reference  to 
gas.  When  the  first  edition  appeared 
we  expressed  an  opinion  that  the  work 


DAVIS  ON  BEGISTBATION.— Second    Edition.     With 
Supplement. 

THE  LAW  of  EEGISTEATION,  PAELLA.MENTAEY, 
and  MUNICIPAL,  with  aU  the  STAT.UTES  and  CASES. 
With  a  Supplement  comprising  the  Cases  decided  on  Appeal 
on  the  Parliamentary  and  Municipal  Eegistration  Act,  1878. 
By  J.  E.  Davis,  Esq.,  Barrister-at-Law.    Post  8vo.,  lo«.  cloth. 

1880 

Hie  Supplement  may  he  had  separately ^  28.  Qd.  sewed. 
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PLT7UPTBE  ON  THE  LAW  OF  GONTBAGTS. 

A  SUMMAEY  OF  THE  PRINCIPLES  OF  THE 
LAW  OF  SIMPLE  CONTRACTS.  By  Cultjde  C.  M. 
Plumptrb,  of  the  Middle  Temple,  Esc^,  Barrister-at-Law. 
Odiddle  Temple  Common  Law  Scholar,  Hilary  Term,  1877.) 
Post  8vo.  8«.  cloth.  1879 

%*  A  Companion  Work  to  UnderhUl  on  Torts, 


**  In  onr  last  Tolmne  we  had  occasion 
to  mention  with  ajmrobation  two  works 
by  Mj.  Arthur  Unaerhill,  A  Summary 
of  the  Law  of  Torts,  and  a  Concise 
Manual  of  the  Law  rdatinf  to  Trusts 
and  Tniatees ;  the  first  of  these  had 
reached  a  second  edition,  and  in  its 
preparation  the  author  of  the  present 
work  was  associated  with  Mr.  Under- 
hill.  Li  the  preparation  of  this  book 
Mr.  Flumptrehas  adopted  the  lines  laid 
down  by  Mr.  Underhill ;  by  means  of 
short  nues  and  sab-rules  he  presents  a 
summary  of  the  leading  principles  re- 
lating to  the  law  of  simple  contracts, 
with  the  decisions  of  the  Courts  by  which 
they  are  illustrated.  Part  I.  deals  with 
the  i>arties  to  a  simple  contract,  and 
treats  of  those  persons  exempted  from 
the  performance  of  their  contracts  by 
reason  of  incapacity,  such  as  infants, 
married  women,  lunatics,  drunkards, 
convicts  and  bankrupts.  Chapter  4  is 
devoted  to  contracts  by  corporations 
and  by  agents,  and  the  f  oUo-^ng  chap- 
ter to  partners  and  partnerships  gener- 
ally. 


"  In  Fart  n.  we  have  the  oonstituent 
parts  of  a  simple  contract,  the  consent 
of  the  i)arties,  the  consideration,  tiie  pro- 
mise, contracts  illegal  at  common  law 
and  by  statute,  and  fraudulent  con- 
tracts. 

"  Part  m.  gives  rules  for  miilriTig  a 
simple  contract,  and  treats  of  oontraMcts 
within  the  4th  and  17th  sections  of  the 
Statute  of  Frauds;  Statutes  of  Limi- 
tation ;  the  discharge  of  the  obligation 
imposed  by  the  contract  by  perform- 
ance; by  mutual  agreement ;  by  accord 
and  satisfaction ;  and  by  operation  of 
law;  oral  evidence  and  written  con^ 
tracts :  damages ;  and  contracts  made 
abroad. 

"  The  book  contains  upwards  of  one 
hundred  rules,  all  aoly  illustrated 
by  cases,  and  a  y&cj  full  and  well- 
compiled  index  facilitates  reference. 
It  is  more  particularly  addressed  to 
students,  but  jiractitioners  of  both 
branches  of  the  legal  profession  will 
find  it  a  useful  and  trustwortiiy  guide." 
^-Juatiee  of  the  Beace. 


BABBY'S  PBAGTICE  OF  CONVEYANCING. 

A  TEEATISE  on  the  PRACTICE  of  CONVEY- 
ANCING.  By  W.WhittakebBakry,  Esq.,  of  Lincoln's  Liii, 
Barrister-at-Law,  late  holder  of  the  Studentship  of  the  Tnns  of 
Court,  and  Author  of  "  The  Statutory  Jurisdiction  of  the  Court 


of  Chancery."    8vo.  18«.  cloth. 

**  This  treatise  supplies  a  want  which 
has  long  been  felt.  Mr.  Barry's  work 
is  essentiallv  what  it  professes  to  be,  a 
treatise  on  the  practice  of  convejrandxig, 
in  which  the  theoretical  rules  of  real 
property  law  are  referred  to  only  for 
the  purpose  of  elucidating  the  practice. 


1865 

The  treatise  is  the  production  of  a 
person  of  great  merit  and  still  greater 
promise." — Solicitors^  Journal. 

"The  work  is  clearly  and  agreeably 
written,  and  ably  elucidates  the  subject 
in  hand."— «^i(«<io0  qf  the  Peace. 


BABBY'S  FORMS  IN  CONVEYANCING. 

FOEMS  and  PEECEDENTS  in  CONVEYANCING; 
"with  Introduction  and  Practical  Notes.  By  W.  Whittakeb 
Babby,  of  Lincoln's  Inn,  Barrister-at-Law,  Author  of  a 
**  Treatise  on  the  Practice  of  Conveyancing."  8to.  21«.  cl.  1872 
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HEBTSLET'S  TREATIES. 

HEETSLET'S  TREATIES  of  Commerce,  Navigation, 
Slave  Trade,  Post  Office  Gommuiiicatioiis,  Copyri^lit,  &c,,  at 
present  subsisting  between  Great  Britain  and  Foreign  Powers. 
Compiled  from  Authentic  Documents  by  Edwabd  Hertslet, 
Esq.,  C.B.,  Librarian  and  Keeper  of  the  Papers  of  the  Foreigii 
Office.    14  Vols.  Svo.  18^.  19«. 

%•  Vol.  I. price  12».,  Vol.  II. price  12».,  Vol  III. price  18».,  Vol.  IT.  price  18«.,  Vol.  V. 
price20s.t  Vol.  VI. price 25».,  Vol.  VII. price Sfia.,  Vol.  VIII. price SOs.,  Vol.  IX. 
price  80».,  Vol.  X.  price  80».,  Vol.  XI.  price  80».,  Vol.  XII.  price  40».,  Vol.  XIII. 
price  42a.,  Vol.  XIV.  price  42s.  doth,  may  be  had  separately  to  complete  eets. 
Vol.  XII.  inchtdea  an  Index  of  Subjects  to  the  Twelve  published  Voiumca^  which 
Index  is  also  sold  separately,  price  lOs.  cloth. 


HEBTSLET'S  TREATIES  ON  TRADE  AND  TARIFFS. 

TREATIES  AND  TARIFFS  regulating  the  Trade 
between  Great  Britain  and  Foreign  Nations,  and  extracts  of  the 
Treaties  between  Foreign  Powers,  containing  "Most  Favoured 
Nation"  Clauses  applicable  to  Great  Britain  in  force  on  the  Ist 
January,  1875.  By  Edward  Hertslet,  Esq.,  C.B.,  Librarian 
and  Keeper  of  the  Papers,  Foreign  Office.  Part  I.  (Austria). 
Boyal  Svo.  7«.  6d,  cloth.  Part  11.  (Turkey).  15«.  cloth. 
Part  m.  (Italy).  15«.  cloth.  Part  IV.  (China).  10«.  cloth. 
Part  V.  (Spain).     1?.  U.  cloth.    Part  VI.  (Japan).     Ide,  cloth. 


INGRAM'S  LAW  OF  COMPENSATION.-^Second  Edit. 

COMPENSATION  to  LAND  and  HOUSE  OWNERS: 
being  a  Treatise  on  the  Law  of  the  Compensation  for  Interests 
in  Lands,  &c.  payable  by  Bailway  and  other  Public  Companies ; 
with  an  Appendix  of  Forms  and  statutes.  By  Thomas  Dttnbar 
Ingram,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  now  Professor 
of  Jurisprudence  and  Indian  Law  in  the  Presidency  College, 
Calcutta.  Second  Edition.  By  J.  J.  Elmes,  of  tiie  Inner  Temple, 
Esq.,  Barrister-at-Law.    Post  Svo.  12«.  cloth.  1869 

**  WheHier  for  oompames  taking  land 
or  lioldiBg  it,  Mr.  Ingram's  yolume  will 
be  a  -welcome  guide.  With  this  in  his 
hand  the  legal  adviser  of  a  company,  or 
of  an  owner  and  occupier  whose  pro- 
perty is  taken,  and  who  demands  com- 
pensation for  it,  cannot  fail  to  perform 
his  duty  rightly."— Xoicr  Times. 


"  This  work  appears  to  be  caiefullj 
prepared  as  regards  its  matter.  This 
edition  ia  a  third  larger  than  the  first; 
it  contains  twice  as  many  cases,  and  an 
enlaiged  index.  It  was  much  called  for 
and  doubtless  will  be  found  very  useful 
by  1^  practitioner.'' — Law  Magcusine. 
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SIGGIKS'S  DIGEST  OF  PATENT  GASES. 

A  DIGEST  of  the  EEPOETED  OASES  relating  to  the 
Law  and  Practice  of  LETTEES  PATENT  for  INVEOTIONS, 
decided  from  the  passing  of  the  Statute  of  Monopolies  to  the 

Present  time.     By  Clement  Higgins,  M.A.,  F.O.S.,  of  the 
nner  Temple,  Barrister-at-Law.     8vo.  10«.  cloth,  net.         1875 

It  is  only  fair  to  say  that  we  think  it  is: 
and  we  will  add,  that  the-  arrangement 
of  sabjeot  matter  (chronolcffical  under 
each  heading,  the  date,  and  double  or 
even  treble  references  being  appended 
to  every  decision),  and  the  neat  and 
carefully  executed  index  (whidi  is  de- 
cidedly above  the  average)  are  such  as 
no  reader  of  *  essentially^  a  book  of  ref  ea> 
enoe'  could  quarrel  with." — SolicUort^ 
Joumai. 


**  "Mx.  Qiggins's  work  will  be  useful 
as  a  work  of  reference.  Upwards  of  700 
oases  are  digested ;  and,  besides  a  table 
of  contents,  there  is  a  full  index  to  the 
subject  matter ;  and  that  index,  which 
greatly  enhances  the  value  of  the  book, 
must  have  cost  the  author  much  tune, 
labour  and  thought." — Imw  Joumai. 

**  *  This  is  essentially,'  says  Mr.  Hig- 
ffins  in  his  preface, '  a  book  of  reference.* 
It  remains  to  be  added  whether  the 
compilation  is  reliable  and  exhaustive. 


LAWSON  ON  PATENTS,  &c. 

THE  PEAOTICE  AS  TO  LETTEES  PATENT  FOE 
INVENTIONS,  COPYRIGHT  IN  DESIGNS  AND  EEGIS- 
TBATION  OF  TRADE  MARKS,  imder  the  Patents,  Designs 
and  Trade  Marks  Act,  1883,  with  the  Practice  in  Actions  for  in- 
fringement of  Patents ;  arranged  as  a  Commentary  on  the  Act, 
with  the  Eules  and  Forms,  and  an  Appendix  of  Orders  made  in 
Patent  Actions.  By  William  Norton  Lawson,  M.A.,  of  Lin- 
coln's Inn,  Barrister-at-Law,  Recorder  of  Richmond.  In  1  vol., 
demy  8to.,  Ids,  cloth.  1884 


DOWELL'S  INCOME  TAX  LAWS.— Second  Edition. 

THE  INCOME  TAX  LAWS  at  present  in  force  in  the 
United  Kingdom,  with  practical  Notes,  Appendices  and  a  copious 
Index.  By  Stephen  Dowell,  M.A.,  of  Lmcoln's  Inn,  Assistant 
Solicitor  of  Inland  Revenue.    Second  Edition.        [^In  the  Fteaa. 


DAVIS'S  CBIMINAL  LAW  CONSOLIDATION  ACTS. 

THE  CETMTNAL  LAW  CONSOLIDATION  ACTS, 
1861 ;  with  an  Introduction  and  practical  Notes,  illustrated  by 
a  copious  reference  to  Oases  decided  by  the  Court  of  Criminal 
Appeal.  Together  with  Alphabetical  Tables  of  Offences,  as  well 
those  punishable  upon  Summary  Conviction  as  upon  Indictment, 
and  including  the  Offences  imder  the  New  Bankruptcy  Act,  so 
arranged  as  to  present  at  one  view  the  particular  Offence,  the 
old  or  new  Statute  upon  which  it  is  founded,  and  the  Limits  of 
Punishment;  and  a  full  Index.  By  James  Edwaild  Dayis, 
Esq.,  Barrister-at-Law.    12mo.  IO0.  cloth.  1861 
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LAW  WORKS   PUBLISHED  BY 


SHELFOBB'S  SUCCESSION,  PROBATE  AND  IJSa^C7 
DUTIES. — Second  Edition. 

THE  LAW  relating  to  the  PEOBATE,  LEGACY 
and  SUCCESSION  DUTIES  in  ENGLAND,  IRELAND  and 
SCOTLAND,  including  all  the  Statutes  and  the  Decisions  on. 
those  Subjects:  -with  Forms  and  Official  Eegulations.  By 
Leonard  Shelford,  Esq.,  of  the  Middle  Temple,  Barrister-at- 
Law.  The  Second  Edition,  with  many  Alterations  and  Additions. 
12mo.  168.  cloth.  1861 

BATLIS'S     LAW     OF     DOMESTIC     SEBVANTS. 
By  Monckton. — ^Fourth.  Edition. 

THE  EIGHTS,  DUTIES  AND  RELATIONS  OF 
DOMESTIC  SERVANTS  AND  THEIE  MASTERS  AND 
MISTRESSES.  With  a  short  Account  of  Servants'  Institutions, 
&c.,  and  their  Advantages.  By  T.  Henry  Baylis,  M.A., 
Bairister-at-Law,  of  Ihe  Inner  Temple.  Fourth  Edition,  with 
considerable  Additions,  by  Edward  T.  Monckton,  Esq.,  B.A., 
Banister-at-Law,  of  the  Inner  Temple.     Fscap.  8vo.  2«.      1873 


SEABOBNE'S  LAW  OF  VENDOBS  &  PUBCHASEBS. 

Third  Edition. 

A  CONCISE  MANUAL  of  the  LAW  of  YENDOES 
and  PURCHASERS  of  REAL  PROPERTY.  3rd  Edition.  By 
Henry  Seaborne,  Solicitor.    Post  8vo.  12«.  6d,  cloth.        1884 

*•*  This  work  is  designed  to  furnish  Practitioners  with  an  easy  means  o/rejerence  to  the 
Statutory  Enactments  and  Judicial  Decisions  reguiating  the  Transfer  of  Beal  Pro~ 
perty^  and  also  to  bring  these  authorities  in  a  compendious  shape  under  the  attention 
of  Students. 

the  most  important  branches  of  the 
law.  The  student  'will  find  this  book 
a  useful  introduction  to  a  dr^  and 
difficult  subject." — Law  Examination 
Journal. 

"  Intended  to  fumish  a  ready  means 
of  access  to  the  enactments  and  deci- 
sions governing' that  branch  of  the  law." 
—The  Times. 

*  *  The  book  mQ  be  found  of  use  to  the 
legal  practitioner,  inasmuch  as  it  will, 
so  far  as  regards  established  points  of 
law,  be  a  handier  work  of  reference  than 
the  longer  treatises  we  have  named." — 
Athenceum. 


**  The  book  before  us  contains  a  good 
deal,  especially  of  inractical  information 
as  to  tiie  course  of  conye^^andng  matters 
in  solicitors'  offices,  which  may  be  use- 
ful to  students." — Solicitor^  Journal. 

"  We  will  do  Mr.  Seaborne  the  justice 
to  say  that  we  belieye  his  work  wiU  be 
of  some  use  to  articled  and  other  clerks 
in  solicitors'  offices,  who  have  not  the 
opportunity  or  inclination  to  refer  to  the 
standard  works  from  which  his  is  com- 
piled."— Law  Journal. 
,  "  The  value  of  Mr.  Seabome's  book 
consists  in  its  being  the  most  concise 
summary  ever  yet  published  of  one  of 


TOMKINS'  INSTITUTES  OF  BOMAN  LAW. 

THE    INSTITUTES    OF    EOMAN    LAW.     Part  L, 

containing  the  Sources  of  the  Roman  Law  and  its  External 
History  till  the  Decline  of  the  Eastern  and  Western  Empires. 
By  Frederick  Tomkins,  M.A.,  D.C.L.,  Barrister-at-Law,  of 
Lmcohi'slnn.  Roy.8vo.  128.   (To  be  completed  in  3  Parts.)    1867 
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MACASKCE'S  LAW  OF  BILLS  OF  SALE. 

THE  LAW  RELATING  TO  BILLS  OF  SALE :  with 
Notes  upon  Fraudulent  Assignments  and  Preferences,  and  the 
Doctrine  of  Reputed  Ownership  in  Bankruptcy ;  and  an 
Appendix  of  Statutes,  Precedents  and  Forms,  fey  Stuart 
Macaskie,  of  Gray's  Inn,  Barrister-at-Law,  some  tune  holder 
of  a  First  Class  Studentship,  Certificate  of  Honour,  and  the 
Barstow  Law  Scholarship  of  the  Four  Inns  of  Court,  &c.  Post 
8vo.  8s.  cloth. 

DBEWBY'S  EaUITY  PLEADEB. 

A  CONCISE  TREATISE  on  the  Principles  of  EQUITY 
PLEADING,  with  Precedents.  By  C.  Stewart  Drewry,  Esq., 
of  the  Inner  Temple,  Barrister-at-Law.   12mo.  68.  boards.    1858 

0-AIUS'  BOMAN  LAW.— By  Toxakins  and  Lexaon. 

{Dedicated  by  permission  to  Lord  OhanceUor  Hatherley.) 

THE  COMMENTARIES  of  GAIUS  on  the  ROMAN 
LAW:  with  an  English  Translation  and  Annotations.  By 
Frederick  J.  Tomkins,  Esq.,  M.A.,  D.C.L.,  and  William 
George  Lemon,  Esq.,  LL.B.,  Barristers-at-Law,  of  Lincoln's 
Inn.     8vo.  27«.  extra  cloth.  1869 

MOSELEY  ON  CONTBABANB  OF  WAB. 

WHAT  IS  CONTRABAND  OF  WAR  AND  WHAT 
IS  NOT.  A  Treatise  comprising  all  the  American  and  English 
Authorities  on  the  Subject.  By  JosepIi  Moseley,  Esq.,  B.C.L., 
Barrister-at-Law.    Post  8vo.  5«.  cloth.  1861 

SMITH'S  BAB  EDUCATION. 

A  HISTORY  of  EDUCATION  for  the  ENGLISH 
BAR,  with  SUGGESTIONS  as  to  SUBJECTS  and  METHODS 
of  STUDY.  By  Philip  Anstie  Smith,  Esq.,  M.A.,  LL.B., 
Barrister-at-Law.    8vo.  98.  cloth.  1860 

WILLS  ON  EVIDENCE.— Fourth  Edition. 

AN  ESSAY  on  the  PRINCIPLES  of  CIRCUMSTAN- 
TIAL EVIDENCE.  lUustrated  by  numerous  Cases.  By  the 
late  William  Wells,  Esq.  Fourth  Edition.  Edited  by  his  Son, 
Alfred  Wills,  Esq.,  Barrister-at-Law.    8vo.  lOs.  cloth.    1862 

LUSHINGTON'S  NAVAL  PRIZE  LAW. 

A  MANUAL  of  NAYAL  PRIZE  LAW.  By  Godfrey 
Ltjshington,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 
Eoyal  8vo.     10«.  6d,  cloth.  1866 


MESSRS.   BUTTBRWORTH,   7,   FLEET  STREET,   B.C.      29 

WIGBAM  ON  WILLS.— Fourth  Edition. 

AN  EXAMINATION  OF  THE  EULES  OF  LAW 
respecting  the  Admissioii  of  EXTKENSIO  EVIDENCE  in  Aid 
of  file  INTERPEETATION  of  WILLS.  By  the  Eight  Hon.  Sir 
James  Wigram,  Knt.  The  Fourth  Edition,  prepared  for  the  press, 
with  the  sanction  of  the  learned  Author,  by  W.  Knox  Wigram, 
M. A.,  of  Lincoln'sInn,  Esq. ,  Barnster-at-Law.  8yo.  1  Is.  d.  1858 

LAWBENGE'S  PARTITION  ACTS,  1868  and  1876. 

THE  COMPULSOEY  SALE  OF  EEAL  ESTATE 
under  the  PC  WEES  of  the  PAETITION  ACT,  1868,  as  Amended 
by  the  Partition  Act,  1876.  By  Philip  Henry  Lawrenoe,  of 
lancoln's  Inn,  Esq.,  Barrister-at-Law.    8yo.  8«.  cloth.        1877 

"Mr.    Lawrenoe    is    evidently    ao-  suit.     On  the  sale  of  land  the  whole 

ooainted  with  his  sabject.  He  e3q>lains  subject  is  ably  treated,  and  the  book 

me  state  of  the  law  previous  to  the  contains,  amongst  other  things,  a  valu- 

Statute  of  1868,  and  the  means  by  which  able  selection  of  leading  oases  on  the 

under  it  persons  may  now  i«a-i«<-Ai«  a  subject.** — Justice  o/theBeaee. 


BUND'S  LAW  OF  SALMON  FISHEBIES. 

THE  LAW  relating  to  the  SALMON  FISHEEIE8 
of  ENGLAND  and  WALES,  as  amended  by  "The  Salmon 
Fishery  Act,  1873 ; "  with  the  Statutes  and  Oases.  By  J.  W. 
Willis  Bund,  M.A.,  LL.B.,  of  Lincoln's  Inn,  Barrister-at-Law, 
Vice-Ohairman  Severn  Fishery  Board.    Post  8vo.  15«.  cl.    1876 

**  "Mx.  Bund  has  done  the  work  excel-  "  We  have  always  found  his  opinion 

lently  wedl,  and  nothing  further  in  this       sound,  and  his  explanations  dear  and 
way  can  be  desired.**— 7^  Field.  ludd.**— Zand  and  Water. 

TBOWEB'S  GHUBCH   BTTTLDING  LAWS,    Continued 
to  1874. 

THE  LAW  of  the  BUILDING  of  CHUECHES, 
PAESONAOES,  and  SCHOOLS,  and  of  the  Division  of  Parishes 
and  Places.  By  Charles  Fbanois  Tboweb,  M.A.,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law,  late  Fellow  of  Exeter  College, 
Oxford,  and  late  Secretary  of  Presentations  to  Lord  ChanceUor 
Westbury.    Post  8vo.  9«.  cloth.  1874 

*0*  The  Supplement  may  be  had  separately,  price  Is,  sewed. 

BXJLLEY  &  BUND'S  NEW  BANKBT7PT0T  KCANTJAL. 

A  MANUAL  OF  THE  LAW  AND  PRACTICE 
OF  BANKEUPTCY  as  Amended  and  Consolidated  by  the 
Statutes  of  1869,  with  an  APPENDIX  containing  the  Statutes, 
Orders  and  Forms.  By  John  F.  Bullet,  B.A.,  and  J.  W. 
Willis  Bund,  M.  A. ,  LL.B. ,  Barristers-at-Law.  12mo.  16«.  cloth. 
With  a  Supplement  including  the  Orders  to  April,  1870. 

*ii*  The  Supplement  may  be  had  separately^  Is.  sewed. 


LAW   WORKS  PTIBLlaHKD   I 


OEE'S  TWAflTHTTETtTAT.  SYNOPSIS.— TMrteentli  Edit. 

THE  MAGISTERIAL  SYNOPSIS :  a  Practical  Guide 
for  MafflBtrates,  their  Clerks,  Solicitors,  and  ConstableH ;  com- 
prisiii^  Simmiaiy  Conyictions  and  Indictable  Offences,  with  their 
Penalties,  Pumehmente,  Procedure,  &c. ;  alphabelicaUv  and 
tabuh/rly  arranged :  with  a  OomouB  Index.  ThirUenth  Edition, 
much  enlarged,  By  Thomas  W.  Saundkbs,  Esq.,  Metropolitan 
Police  Magistrate.     In  2  vols.  8yo.  63«.  cloth;  ISs.  oaU.        1881 

"  Twelve  editioiis  in  twenty.  Synopeis.  The  law  admiikiitered 
eight  yeara  say  more  for  the  prao-  by  magiatrateB,  like  aJmoat  eyeiy 
ti^  utility  of  this  (rork  than  any  other  branch  of  our  jurisprudence, 
nomberof  faTourablateriewB.  Yet  goet  on  growing  almoEt  ereiy  day 
we  feel  bound  to  accord  to  the  of  the  le^  ;eaF,  and  a  new  editioa 
learned  Kacorder  of  Bath  the  praiae  of  such  a  work  ae  thie  every  few 
of  havinff  fnlly  maintained  in  the  vfuLm  mflonA  no  Am&ll  Amoniit  at 
preseutditiou  the wdl-eamed  re- 

S»tion  of  this  tuefvU  book."  — 
w  Magazine. 

"The  industrious,  capable  and 
paiuatakiiig  Beconlei  of  Bath  (Hr. 
T.  W.  SaundeiB)  haa  edited  the 
twelfth  edition  of  Obe'a  Magisterial 


ders  has  bestowed  great  care  in  the 
revinon  of  ttie  index,  which  is  now 
a.   feature   in   the   work." — Zaw 


OEE'S  HAITSY  BOOK  OF  THE  OAIIE  LAWS.— Srd  Ed. 

A  HANDY  BOOK  OF  THE  GAME  LAWS;  oontaining 
the  whole  Law  as  to  Glame,  Licences  and  Certi£cat«s,  Qun 
Licences,  Poaching  Prevention,  TrespaaB,  Eabbite,  Doer,  Dogs, 
Birds  and  Poisoned  Orain,  Sea  Birds,  Wild  Birds,  and  mid 
Fowl,  and  the  Bating  oi  Game  throughout  the  United  Kingdom. 
Syst^natically  arranged,  with  the  Acts,  Decisions,  Not«s  and 
Forms,  Ac.  Third  Edition.  With  Supplement  to  1881,  con- 
taining the  Wild  Birds  Protection  Act,  1880,  and  the  Ground 
Game  Act,  1880.  By  J.  W.  Willis  Btjnd,  M.A.,  LL.B.,  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law;  Tice-Cbairman  of  the 
Severn  Fishery  Board.    Post  8to.  16a.  cloth.  1881 

','  The  Supplement  may  be  had  aeparatety,  2a.  Gd.  3ewed. 

"  A.  book  on  the  Oame  Laws, 
brought  up  to  the  T>raaeat  time, 
and  mcluding 


__         .  actawitb 

regard  to  wild  fowl,  &G.,  waa  much 
n^ed,  and  Mr.  Willis  Bund  has 
most  opportunely  supplied  the  want 
by  bringing  out  a  revised  and  en- 
larged edition  of  the  verv  useful 
baody  book  of  which  Qie  late  Mr. 
"Oke  was  the  author."— TA)  Field. 
"The  editorship  of  the  present 
publication  has,  we  are  happy  to 
say,  fallen  into  such  able  hands  as 
thoseof  Mr.  WillisBund.     In  con- 


clusion, we  would  observe  that  the 
present  edition  of  the  above  work 
will  be  found  by  legal  men  or  others 
who  require  any  reliable  informa- 
tion on  any  subject  connected  with 
the  game  laws,  of  the  grcat«et 
practical  utility,  and  that  landed 
proprietors,  farmers,  and  roorta- 
men  will  find  '  Oke's  Game  Laws' 
an  invaluable  addition  to  their 
libraries,  and  an  eaay  means  of 
snlighteiiing  themselves  on  a  anb- 
jeot  which  closely  affects  them," — 
Zand  and  Water. 
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OKE'S  MAGISTERIAL  FOBMULIST.— Sixth  Edition. 

THE  MAGISTEEIAL  FOEMXTLIST :  being  a  Com- 
plete Collection  of  Eorms  and  Precedents  for  pjractical  use  in 
all  Cases  out  of  Quarter  Sessions,  and  in  Parocnial  Matters,  by 
Magistrates,  their  Clerks,  Attomies  and  Constables.  By  Ceorgb 
C.  Okb.  Sixth  Edition,  enlarged  and  improved.  By  Thomas 
W.  Saunders,  Esq.,  Metropolitan  Police  Magistrate.  In  1  vol. 
8vo.  38«.  cloth;  435.  calf.  1881 

*'Mr.  Saunders  lias  not  been  hend  recent  enactments  is  of  the 
called  upon  to  perform  the  funo-  very  first  importance.  In  selecting 
tions  of  an  annotator  mere^.  He  Mr.  Saunders  to  follow  in  the  steps 
has  had  to  create,  just  as  Mr.  Oke  of  Mr.  Oke  the  publishers  exercised 
created  when  he  wrote  his  book.  wise  discretion,  and  we  congratu- 
This,  of  course,  has  necessitated  late  both  author  and  publishers 
the  enlargement  and  remodelling  upon  the  complete  and  very  ex- 
of  the  index.  No  work  probably  is  cellent  manner  m  which  this  edition 
in  more  use  in  the  offices  of  niagis-  has  been  prepared  and  is  now  pre- 
tratesthan*Oke*srormuli8t.*  G^iat  sented  to  the  profession." — Xaw 
it  should  be  reliable  and  compre-       Times, 

OKE'S  LAWS  AS  TO  LICENSING  INNS,  &c.— 2nd  Edit. 

THE  LAWS  AS  TO  LICENSING  INNS,  &o.; 
containing  the  Licensing  Acts,  1872  and  1874,  and  the  other 
Acts  ID  force  as  to  Ale-houses,  Beer-houses,  Wine  and  Refresh- 
ment-houses, Shops,  &c.,  where  Intoxicating  Liquors  are  sold, 
and  Billiard  and  Occasional  Licences.  Systematically  arranged, 
"with  Explanatory  Notes,  the  authorized  Forms  of  Licences, 
Tables  of  Offences,  Index,  &c.  By  Oeobge  0.  Oke.  2nd  edit,  by 
W.  0.  Glen,  Esq. ,  Barrister-at-Law.    Post  8vo.  10«.  cloth.     1874 

OKE'S  FISHERY  LAWS.— Second  Edition  by  Bund. 

THE  FISEffiEY  LAWS :  A  Handy  Book  of  the  Fishery 
Laws :  containing  the  Law  as  to  Fisheries,  Private  and  Public, 
in  the  Inland  Waters  of  England  and  Wales,  and  the  Fresh- 
water Fisheries  Preservation  Act,  1878.  Systematically  ar- 
ranged :  with  the  Acts,  Decisions,  Notes,  and  Forms,  by  George 
0.  Oke.  Second  Edition,  by  J.  W.Willis  Bund,  M.A.,  LL.B., 
of  Lincoln's  Inn,  Barrister-at-Law,  Chairman  of  the  Severn 
Fishery  Board.    Post  8vo.  58.  cloth.  1878 

OKE'S  LAW  OF  TUBNPIKE  BOADS.— Second  Edit. 

THE  LAW  OF  TUENPIE:E  EOADS  ;  comprising  the 
whole  of  the  General  Acts  now  in  force,  including  those  of  1861 ; 
the  Acts  as  to  Union  of  Trusts,  for  facilitating  Armngements  with 
their  Creditors;  as  to  the  interference  by  Railways  with  Beads, 
their  Non-repair,  and  enforcing  Contrioutions  from  Parishes, 
&c.,  practically  arranged.  With  Cases,  copious  Notes,  all  the 
necessary  Forms,  and  an  elaborate  Index,  &c.  By  Geobge 
C.  Oke.    Second  Edition.    12mo.  188.  cloth.  1861 


LAW   WORKS   PUBLISHED    BY 


THE  CONVEYANCIN&  AND  LAW  OF  PEOPEKTY 
ACT,  1881,  farther  witli  Uie  Vendor  and  Purchaser  Act,  1874, 
and  the  Solicitors'  Bemunetation  Act,  1681.  With  Notes  and 
an  Introductioii.  By  Aitbsey  St.  Joex  Clebee,  B.A.,  late 
Scholar  and  Student  of  Trinity  College,  Dublin,  and  Thomas 
Brett,  LL.B.  London  UniTeraity,  B.A.,  late  Scholar  and 
Student  of  Trinity  College,  Dublin,  Exhibitioner  in  Real  Pro- 
perty and  Equity,  and  Holder  of  the  First  Certificate  of  Honour, 
Michaelmas,  1869 ;  both  of  the  Middle  Temple,  Esquires,  Bar- 
ristera-at-Law.    Second  Edition.    Post  8vo.  7).  6d.  cloth.     1882 


(1)  To  pdnt  ont  the  Tsrioiu  <Aiaiig«a 


vod,  tha       tire  operation ;  uid  the  woib  cmdudea 


ha™  been  introdnced  by  (he  ne . , . 

'--  the  law  iknd  nutice  of  con-       Act),  and  the  Bolidton'  R 


woA  ia  vHtteo,  u 
■  the  pnurtitio *"- 


TBTuuBiw',   (3)  to  <zi&ci»   the   toiv-  Act    isai.    The  mttk 

visions  of  de  Acta  pointang  out  oiffl-  dount,  mainly  tor  the  { 

cnltiefl  ^5kdJ  to  aiise,  imd  siigg^ttiitff  the  stadent  who  m  maauig  ror  Enmu- 

meMU  to  evade  tluae  diffloiltiee  i  (S)  to  nation  next  yew  will  requin  an  sMiuate 


_jle  for  tbe  pnrpose  of  refarenca,  donbttnl  whether  he  will  be  able 
lumlehlog  the  readei  with  a  oom-  meet  with  a  l)etter  tj^atiae  on  it  th 
-  — ' —  Index  and  a  complete  table       tliat  ooDtained  in  the  pages  bengotj 


_     »a  obiecta  appear 

been  ■ttalued.  The  latradttctoi;  cliapt« 


Messrs.  Clerke  and  Brett.    No  student 
practition 


the  mbieet  in  hand.    Each  eection  of       qoamted  with  the  latest  phase  of  real 

.>.^_  ! . — .  .^  !.  !!._  J.-1.  _:.i.       property loBialation  oo^ht  '-  "■ '^ 

out  it.     The  anthois  ate 


Qus  iniportant  Act  is  then  dealt  with 

enlBined,  great  pains  beiikf  t4ken  to       gratulated  upon  the  speed  with  which 
caUattentr—  '-  " ' ■■--' .v—i. —  i v  — .  ... — . .. 


at  pains  b 


OLEBEE  &  BBETT'S  OOmTETAKOZKa  ACT,  18SS,  Ac 
THE  CONVEYANCING  ACT,  1882,  together  with  th 
General  Order  made  in  pursuance  of  the  Solicitors'  £emunera 
tionAot,  1881,  with  Notes.  ByAxrBKBYST.  JohnClbeke,  B.A. 
and  Thomas  Bbett,  LL.B.,  B.A.,  both  of  the  Middle  Temple 
Esquiiea,  Bturist^-at-Law.    Post  8to,,  2t.  M.  aewed.       1881 


MESSRS.    BUTTERWORTH,    7,    FLEET  STREET,   E.G.         33 


HTTNT'S  BOUNDARIES,  FENCES  &  EOBESHOBES.— 

Third  Edition. 

A  TEEATISE  on  the  LAW  of  BOUNDARIES  and 
FENCES  in  relation  to  the  Sea-shore  and  Sea-bed;  PubHc 
and  Private  Eivers  and  Lakes ;  Mines  and  Private  Properties 
Generally ;  £ailways»  Highways,  and  other  Ways  and  Koads, 
Canals,  and  Waterworks ;  Parishes  and  Counties ;  Inclosures, 
&c.  Together  with  the  Eules  of  Evidence  and  the  Remedies 
applicable  thereto,  and  including  the  Law  of  Party- walls  and 
Party- structures,  both  Generally  and  within  the  Metropolis. 
Third  Edition.  By  Archibald  Brown,  Esq.,  of  the  Middle 
Temple,  Barrister-at-Law.    In  1  vol.  post  8vo.  148.  cloth.     1 884 

"  There  are  few  more  fertile  souroes       the  seashore  and  the  subjects  of  sea 


of  litigation  than  those  dealt  with  in 
Mr.  Hunt's  valuable  book.  It  is  suffi- 
cient here  to  say  that  the  volume  ought 
to  have  a  larger  circulation  than  ordi- 
narily belongs  to  law  books,  that  it 
ought  to  be  found  in  every  country 
gentleman's  library,  that  the  cases  are 
Drought  down  to  tiie  latest  date,  and 
that  it  is  carefully  prepared,  clearly 
written  and  well  edited." — Law  Mag- 
azine. 

"  It  speaks  well  for  this  book,  that  it 
has  so  soon  passed  into  a  second  edition. 
That  its  utility  has  been  appreciated  is 
shown  by  its  success.  Mr.  Hunt  has 
availed  himself  of  the  opportunity  of  a 
second  edition  to  note  up  £dl  tiie  cases  to 
this  time,  and  to  extend  considerably 
some  of  the  chapters,  especially  that 
which  treats  of  rights  of  property  on 


walls  and  oommissionB  of  sewers." — 
Law  Times. 

"  Mr.  Hunt  chose  a  good  subject  for 
a  s^Muute  treatise  on  Boundaries  and 
Fences  and  Rights  to  the  Seashore,  and 
we  are  not  surprised  to  find  that  a 
second  edition  of  his  book  has  been 
called  for.  The  present  edition  contains 
much  new  matter.  The  chapter  espe- 
cially which  treats  on  rights  of  proxKrty 
on  the  seashore,  which  has  been  greatiy 
extended.  Additions  have  been  also 
made  to  the  chapters  relating  to  the 
f  encin£[  of  the  property  of  mine  owners 
and  railway  companies.  All  the  cases 
which  have  been  decided  since  the  work 
first  apx)eared  have  been  introduced  in 
their  proper  places.  Thus  it  will  be 
seen  this  new  edition  has  a  considerably 
enhanced  value." — Solicitors^  Journal. 


BTTEGG'S  EMPLOYERS'  LIABILITY  ACT. 

A  TEEATISE  upon  the  EMPLOYEES'  LIABILITY 
ACT,  1880,  with  Eules,  Forms  and  Decided  Cases.  By  A.  H. 
Etjegg,  of  the  Middle  Temple,  Barrister-at-Law.  1  vol.  post 
8vo.  58.  cloth.  1881 


COLLIER'S  LAW  OF  CONTBIBUTOBIES. 

A  TEEATISE  on  the  LAW  OF  CONTEIBUTOEIES 
in  the  Winding-up  of  Joint-Stock  Companies.  By  Egbert 
Collier,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  Post  8vo. 
98.  cloth.  1875 

"Vb.  Ck)llier'B  general  arrangement  "Mr.  Collier  has  not  shrunk  from 

appears  to  have  been  carefully  devised,       pointing  out  his  views  as  to  the  recon- 


and  is  probably  as  neat  as  the  nature 
of  the  subject  admits  of.  It  is  impos- 
sible after  a  perusal  of  the  book  to 
doubt  that  the  author  has  honestly 
studied  the  subject,  and  has  not  con- 
tented himself  with  the  practice  of 
piecing  together  head  not^  from  re- 
ports."— Solicitori?  Journal. 


dlabUity  of  api>arenti^  conflicting  deci- 
sions or  as  to  many  points  on  which  the 
law  is  still  unsettled ;  without  TnitVfng 
any  quotations  for  the  purpose  of  illus- 
trating the  above  remarks,  we  think  we 
are  justitied  in  commending  this  treatise 
to  tiie  favourable  consideration  of  the 
profession." — Law  Journal, 
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THE  BAB  EXAMINATION  JOURNAL. 

THE  BAE  EXAMINATION  JOURNAL,  containing 

the  Examinatioii  Papers  on  all  the  subjects,  with  Answers,  set 
at  the  General  Examination  for  Call  to  the  Bar.  Edited  by 
A.  D.  Tyssen,  B.C.L.,  M.A.,  Sir  R.  K.  Wilson,  Bart.,  M.A., 
and  W.  D.  Edwards,  LL.B.,  Barristers-at-Law.  3«.  each,  by 
post  38.  Id,  Nos.  3,  6,  9,  10,  11,  12,  13,  14,  15  and  16,  Hil. 
1872  to  Hil.  1878,  both  inclusive,  may  now  be  had. 

*«*  No.  18  is  a  double  nun^r,  price  68.,  by  pott  68.  2d.    Nos.  1,  2,  4,  5,  7  and  8  are  out 
of  print. 

THE    PBELIMINABY    EXAMINATION    JOXTBNAIi, 
And  Students'  Literary  Magazine. 

Edited  by  Jajoss  Eble  Bbnhaic,  formerly  of  King's  College,  London;. 
Author  of  '*The  Student's  Examination  Guide,"  &c. 

Vow  Complete  in  Eighteen  Hnmbers,  oontaiiiing  all  the  (tuestume,  witili  Antwears, 
from  1871  to  1875,  and  to  be  had  in  1  Vol.  8vo.,  price  18ii.  clotii. 

Nos.  I.  to  XVIII.  may  still  be  had,  price  Is.  each,  by  post  la.  Id, 


CXTTLEB'S  CIVIL  SEBVICE  OF  INDIA. 

ON  EEPOETING  cases  for  their  PEEIODICAL 
EXAMINATIONS  by  SELECTED  CANDIDATES  for  the 
CIVIL  SEEVICE  of  INDIA.  Being  a  Lecture  delivered  on 
Wednesday,  June  12,  1867,  at  King's  College,  London.  By 
John  Ctttlee,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  Pro- 
fessor of  English  Law  and  Jurisprudence,  and  Professor  of 
Indian  Jurisprudence  at  King's  College,  London.    8yo.  Is, 


BROWNING'S  DIVOBCE   AND  MATRIMONIAL 
PAAGTICE. 

THE  PEACTICE  and  PEOCEDUEE  of  the  COUET 
for  DIVOECE  AND  MATRIMONIAL  CAUSES,  including 
the  Acts,  Eules,  Orders,  Copious  Notes  of  Cases  and  Forms  of 
Practical  Proceedings,  with  Tables  of  Costs.  By  W.  Ekctst 
Browning,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  Post 
Syo.  8«.  cloth.  1862 


PHILLIPS'S  LAW  OF  LUNACY. 

THE  LAW  CONCEENING  LUNATICS,  IDIOTS, 
and  PERSONS  OF  UNSOUND  MEND.  By  Charles  P. 
Phillips,  M.A.,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  and 
Commissioner  in  Lunacy.    Post  8yo.  18«.  cloth.  1858 
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TJNDEBHILL'S  «  FREEDOM  OF  LAND." 

'*  FEEEDOM  OF  LAND,"  and  WHAT  IT  IMPLIES. 
By  Arthttr  Undebhill,  LL.I).,  of  Lincoln's  Inn,  Barrister-at- 
Law.     8vo.  la,  sewed;  by  post  la.  Id, 

HOLLAND  ON  THE  FOBM  OF  THE  LAW. 

ESSAYS  upon  the  FOEM  of  the  LAW.  By  Thomas 
Erskine  HoLLAin),  M.A.,  Fellow  of  Exeter  College,  and 
Chichele  Professor  of  International  Law  in  the  University  of 
Oxford,  and  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  8vo. 
la,  ed,  cloth.  .  1870 

WBIGHT  ON  THE  LAW  OF  CONSPIBACT. 

THE  LAW  OF  CEIMINAL  CONSPIRACIES  AND 
AGREEMENTS.  By  R.  S.  Wright,  of  the  Inner  Temple,  Bar- 
rister-at-Law,  Fellow  of  Oriel  Coll. ,  Oxford.   8vo.  48.  cloth.    1873 


GHITTY,  Jun.,  PRECEDENTS  IN  PLEADING.— Third 
Edition. 

CHITTY,  Jto.,  PEECEDENTS  in  PLEADING;  with 
copious  Notes  on  Practice,  Pleading  and  Evidence,  hy  the  late 
Joseph  Chitty,  Jun.,  Esq.  Tlurd  Edition.  By  the  late 
ToMPSON  Chitty,  Esq.,  and  by  Leofbio  Temple,  R.  G. 
Williams,  and  Charles  Jeffrey,  Esqrs.,  Bamsters-at- 
Law.     Complete  in  1  vol.  royal  8vo.  38«.  cloth.  1868 


LOVESY'S  LAW  OF  MASTERS  AND  WOBEMEN. 

The  LAW  of  AEBITEATION  between  MASTERS  and 
WOB.KMEN,  as  founded  upon  the  Councils  of  Conciliation  Act 
of  1867  (30  &  31  Vict.  c.  105),  the  Master  and  Workmen  Act 
(5  Geo.  4,  c.  96),  and  other  Acts,  with  an  Introduction  and 
Notes.  By  C.  W.  LovESY,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.     12mo.  4«.  cloth.  1867 


The  Doctrine  of  Continnous  Voyi^s  as  applied  to 

CONTKABAND  of  WAR  and  BLOCKADE,  contrasted  with  the 
DECLAEATION  of  PABIS  of  1856.  By  Sir  Travers  Twiss, 
Q.C.,  D.C.L.,  &c.,  &c.,  President  of  the  Bremen  Conference, 
1876.  £.ead  before  the  Association  for  the  Reform  and  Codifi- 
cation of  the  Law  of  Nations  at  the  Antwerp  Conference,  1877. 
8vo.  2a,  6(i.  sewed. 
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Mr.  Jnstice  Lush's  Conunon  Law  Practice.    By  Dixon. 

Third  Edition.  LUSH'S  PEACTICE  of  the  SUPERIOB 
COITETS  of  COMMON  LAW  at  WESTMINSTEE,  in  Actions 
and  Proceedings  over  which  they  have  a  common  Jurisdiction ; 
with  Litroductory  Treatises  respecting  Parties  to  Actions;  Attor- 
nies  and  Town  Agents,  their  Qualifications,  Eights,  Duties, 
Privileges  and  Disabilities;  the  Mode  of  Suing,  whether  in 
Person  or  by  Attorney,  in  Forma  Pauperis,  &c.  &c.  &c.;  and 
an  Appendix,  contaimng  the  authorized  Tables  of  Costs  and 
Fees,  Forms  of  Proceedings  and  Writs  of  Execution.  Third 
Edition.  By  Joseph  Dixon,  of  Lincoln's  Inn,  Esq.,  Barrister- 
at-Law.     2  vols.  8vo.  468.  cloth.  1865 

The  Law  and  Facts  of  the  Alabama  Case  with  Reference 

to  the  Geneva  Arbitration.  By  James  O'Dowd,  Esq.,  Barrister- 
at-Law.     8vo.  28.  sewed. 

Ghray's  Treatise  on  the  Law  of  Costs  in  Actions  and 

other  PEOCEELINGS  in  the  Courts  of  Common  Law  at 
Westminster.  By  John  Gray,  Esq.,  of  the  Middle  Temple, 
Barrister-at-Law.     8vo.  2 la.  cloth.  1853 

Eules  and  Regulations  to  be  observed  in  all  Causes, 

SUITS  and  PEOCEEDINGS  instituted  in  the  Consistonr  Court 
of  London  from  and  after  the  26th  June,  1877.  By  Order  of 
the  Judge.    Eoyal  8vo.  1«.  sewed. 

Fulling's  Practical  Compendium  of  the  Law  and  Usage 

of  MEECANTILE  ACCOUNTS ;  describing  the  various  Eules 
of  Law  affecting  them,  the  ordinary  mode  in  which  they  are 
entered  in  Account  Books,  and  the  various  Forms  of  Proceeding, 
and  Eules  of  Pleading,  and  Evidence  for  their  Investigation  at 
Common  Law,  in  Equity,  Bankruptcy  and  Insolvency,  or  by 
Arbitration.  With  a  SUPPLEMENT,  containing  the  Law  of 
Joint  Stock  Companies'  Accounts,  under  the  Winding-up  Acts 
of  1848  and  1849.  By  Alexander  Pulling,  Esq.,  of  the  Inner 
Temple,  Barrister-at-Law.     12mo.  98.  boards. 

Foreshore  Rights.  Reportof  CaseofWilliamsf. Nicholson 

for  removing  Shingle  from  the  Foreshore  at  Withernsea.  Heard 
31st  May,  1870,  at  Hull.     8vo.  1«.  sewed. 

HameFs  International  Law. — International  Law  in  con- 
nexion with  Municipal  Statutes  relating  to  the  Commerce, 
Eights  and  Liabilities  of  the  Subjects  of  Neutral  States  pending 
Foreign  War;  considered  with  reference  to  the  Case  of  the 
"Alexandra,"  seized  under  the  provisions  of  the  Foreign 
Enlistment  Act.  By  Felix  Hargkave  Hamel,  of  the  Inner 
Temple,  Barrister-at-Law.     Post  8vo.  35.  sewed. 
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Keyser  on  the  Law  relating  to  Transactions  on  the 
STOCK  EXCHANGE.  By  Henry  Keyser,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law.     12mo.  85.  cloth. 

A  Memoir  of  Lord  Lyndhurst.     By  William  Sidney 

Gibson,  Esq.,  M.A.,  E.S.A.,  Barrister-at-Law,  of  Lincoln's 
Lin.     Second  Edition,  enlarged.     8vo.  2«.  6d.  cloth. 

The  Laws  of  Barbados.  (ByAnthority.)  Eoyal8vo.2l8.cl. 
Fearce's  History  of  the  Inns  of  Conrt  and  Chancery; 

"with  Notices  of  their  Ancient  Discipline,  Eules,  Orders  and  Cus- 
toms, Headings,  Moots,  Masques,  Revels  and  Entertainments, 
including  an  account  of  the  Eminent  Men  of  the  Four  Learned 
and  Honourable  Societies — Lincoln's  Lin,  the  Liner  Temple,  the 
Middle  Temple,  and  Gray's  Inn,  &c.  By  Egbert  E.  Pearcb, 
Esq.,  Barrister-at-Law.     8vo.  8«.  cloth. 

A  Practical  Treatise  on  the  Law  of  Advowsons.    By 

J.  Mirehouse,  Esq.,  Barrister-at-Law.     8vo.  148.  boards. 

Williams'  Introduction  to  the  Principles  and  Practice 

of  Pleading  in  the  Superior  Courts  of  Law,  embracing  an  Outline 
of  the  whole  Proceedings  in  an  Action  at  Law,  on  Motion  and  at 
Judges'  Chambers ;  together  with  the  Eules  of  Pleading  and  Prac- 
tice, and  Porms  of  all  the  principal  Proceedings.  By  Watkin 
Williams,  M.P.,  of  the  Tuner  Temple,  Esq.,  Barrister-at-Law. 
8vo.  125.  cloth. 

The  Lord's  Table:  its  true  Eubrical  Position.     The 

Purchas  Judgment  not  reliable.  The  Power  of  the  Laity  and 
Churchwardens  to  prevent  Eomanizing.  Suggestions  to  the 
Laity  and  Parishes  for  the  due  ordering  of  the  Table  at  Com- 
munion Time.  The  Eubrical  Position  of  the  Celebrant.  By 
H.  F.  Napper,  Solicitor.     8vo.  Is.  sewed. 

Deane's  Law  of  Blockade,  as  contained  in  the  Judgments 

of  Dr.  Lushington  and  the  Cases  on  Blockade  decided  during  1854. 
By  J.  P.  Deane,D.C.L.;  Advocate  in  Doctors' Commons.  Svo.lOs.cl. 

Linklater's  Digest  of  and  Index  to  the  New  Bankruptcy 

ACT,  and  the  accompanying  Acts  of  1869.  By  John  Linklater, 
Solicitor.     Second  Edition.    Lnperial  8vo.  3s.  6d.  sewed. 

Pothier's   Treatise  on  the    Contract   of  Partnership. 

Translated  from  the  French,  with  Notes,  by  0.  D.  Tudor,  Esq. 
Barrister-at-Law.     8vo.  58.  cloth. 

Norman's  Treatise  on  the  Law  and  Practice  relating  to 
LETTEES  PATENT  for  D^YENTIONS.  By  John  Paxton 
Norman,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Post 
8vo.  78.  6d.  cloth. 
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Hozlejr,  The  Harried  Women's  Property  Acta,  vith  an 

Introduction  and  Not«3  on  the  Act  of  1882.    8to.  2».  6d.  sewed. 

1883 

Francillon'B  Law  Lectures.    Seoond  Series.    Lectores,  . 

ELEMENTARY  and  FAMILLAE,  on  ENGLISH  LAW.     By^ 
Jambs  FaANCHLOif,  Esq.,  County  Court  Judge.     Pirat  ^m 
Second  Series,     8to.  8».  eacli,  clotii.  ^^ 

Oaohes'  Town  ConncUlors  and  BnrgeMes-lCanaid.  The 
TOWN  COUNCILLOES  AND  BUEflBSSES  MANUAL :  a 
jiopulM'  B»Mt  of  Miiaioq»taiiiI  Sanitary  Law,  with  informa- 
tion as  to  Chartera  of  Lieorporation,  and  a  useful  Collection  of 
Forme,  especially  adapted  for  newly  incorporated  Boroughs. 
By  Louis  Gacheb,  LL.M.,  B.A.,  of  the  Inner  Temple,  Esq., 
Barrister- at-Law.    Post  8vo,  Is.  cloth. 

Hunter's  Snit  in  Equity:  An  Elementary  View  of  the 

Proceedings  in  a  Suit  in  Equity,  With  an  Appendix  of  Forms. 
B^  S,  J.  HnsTER,  B.A.,  of  Lincoln's  Inn,  Barriater-at-Law. 
Sixth  Edition,  by  G.  W.  Lawramce,  M.A.,  Barrister-at-Law. 
Post  Hto.  128.  cloth. 

Farkinsoa's  Handy-Book  for  the  Common  Law  Jadges' 

CHAMBERS.  By  Geo.  H.  Paekikson,  Chamher  Clerk  t«  the 
Hon.  Mr.  Justice  Byles.     12mo.  7».  cloth. 

A  Treatise  on  tlie  Law  of  SheriiF,  with  Practical  Forms 

and  Precedents.  By  EiCHAED  Clakze  Sewell,  Esq.,  D.C.L., 
BarriiSter-at-Law,  Fellow  of  Magdalen  College,  Oxford.  8to.  11. 1«. 

Drainage  of  Land:  How  to  proonre  Onfalls  by  New 

Drains,  or  the  Improvement  of  Existing  Drains,  in  the  Lands  of 
an  Adjoining  Owner,  under  the  powers  contained  in  Part  III.  of 
the  Act  24  &  2S  Vict.  c.  133, 1861 ;  with  Explanations  of  the  Pro- 
visions,  and  Suggestions  for  the  Guidance  of  Landowners,  Occa- 
piers,  Land  Agents  and  Surveyors.   By  J.  Wm.  Wilson,  Solicitor. 

Feame's  Chart,  Historical  and  Lesigraphioal,  of  Landed 

Property  in  England,  from  the  time  of  tae  Saxons  to  the  present 
JEra,  displaying  at  one  view  the  Tenures,  Modes  of  Descent  and 
Power  of  Alienation  of  Lands  in  England  at  all  fdmes  during  that 
Period.    On  a  sheet,  coloured,  6«. ;  on  a  roller,  8a. 

The  Ancient  Land  Settlemrat  of  England:    A  Leotnre 

delivered  at  University  College,  London,  October  ITth,  1871. 
By  J.  W.  WlLLlH  BuHD,  M.A.,  ProfesHor  of  Constitutional  Law 
and  History.    8vo.  le.  sewed. 
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The  Case  of  the  Rev.  0.  C.  Oorham  against  the  Bishop 

of  Exeter,  as  heard  and  determined  by  the  Judicial  Committee 
of  the  Privy  Council  on  appeal  from  the  Arches  Court  of  Canter- 
bury. By  Edward  F.  Moore,  M.A.,  Barrister-at-Law,  Author 
of  Moore's  Privy  Council  Reports.    Eojral  8vo.  85.  cloth. 

Coote's  Practice  of  the  Ecclesiastical  Courts,  with  Forms 
and  Tables  of  Costs.  By  Henry  Charles  Cootb,  Proctor  in 
Doctors'  Commons,  &c.     One  thick  vol.  Svo.  28«.  boards. 

Burder  v.  Heath.    Judgment  delivered  on  November  2, 

1861,  by  the  Eieht  Honorable  Stephen  Lushington,  D.O.L., 
Dean  of  ihe  Arches.    Folio,  Is.  sewed. 

The  Law  relating  to  Bitnalism  in  the  United  Church  of 

England  and  Ireland.  By  F.  H.  Hamel,  Esq.,  Barrister-at- 
Law.     12mo.  1«.  sewed. 

Archdeacon  Hale's  Essay  on  the  Union  between  Church 

and  STATE,  and  the  Establishment  by  Law  of  the  Protestant 
Beformed  Eeli^on  in  England,  Ireland  and  Scotland.  By 
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